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DETAINEE INTERROGATIONS IN THE GLOBAL WAR ON
TERRORISM:
Assessment of Legal, Historical, Policy and Operational
Considerations
I.

Introduction

&)
On January 15,2003, the Secretary of Defense (SECDEF), directed ibe
General Counsel of the Department of Defense (DODGC) to establish a working goup
within the Department of Defense @OD) to assess the legal, policy, and operational
issues relating to the interrogations of detainees held by the United States Armed Forces
in the war on terrorism. Attachment 1.
(h

0

On January 16,2003, the DOD GC asked the General Counsel *f the
Department of the Air Force to convene this working group, comprised of repr<entatiw
of the following entities: the Ofice of the Undersecretary of Defense (Policy), the
Defense Intelligence Agency, the General Counsels of the Air Force, A m y , and Navy
and Counsel to the Commandant of the Marine Corps, the Judge Advocates General of
the Air Force, Army, Navy, and Marines, and the Joint Staff Legal Counsel and JS.
Attachment 2. The following assessment is the result ofthe collaborative efforts of those
organizations, after consideration of diverse views, and was informed by a Department of
Justice opinion.
.L(
In preparing this assessment, it was understood that military members,
civilian &nployeei oithe ~ nledi States, and contractor employees cunentG
in
interrogations of detainees. Further, those who participate in the decision processes are
comprised of mili tary personnel and civilians.

.

0 Our review is limited to the legal and policy considerations applicable to
interrogation techniques applied to unlawful combatants in the Global War on Terrorism
interrogated outside the sovereign temtory of the United States by DOD personnel in
DOD interrogation facilities. Interrogations can be broadly divided into two categories,
strategic and tactical. This document addresses only strategic interrogations that an
those conducted: (i) at a fixed location created for that purpose; (ii) by a task force or
higher level component; and (iii) other than in direct and immediate support of on-going
military operations. All tactical interrogations, including battlefield interrogations,
remain governed by existing doctrine and procedures and are not directly affected by this
review.

0In considering interrogation techniques for possible application to unlawful
combatants in the "strategic" category, it became apparent that those techniques could be
divided into three types: (i) routine (those that have been ordinarily used by interrogators
for routine interrogations), (ii) techniques comparable to the f i s t type but not formally
recognized, and (iii) more aggessive counter-resistance techniques than would be used in
routine interrogations. The third type would only be appropriate when presented with a
resistant detainee who there is good reason to believe possesses critical intelligence.

Many of the techmkjues of the second and third types have been requested for approval by
USSOUTHCOM and USCENTCOM. The working group's conclusions regarding these
three types of techniques, including recommendations for appropriate safeguards, are
pesented at the end of this report.
!

0This assessment comes in the context of a major threat to the security of the
United States by terrorist forces who have demonstrated a ruthless disregzird for evm
minimal standards of civilized behavior, with a focused intent to inflict rnaxjrpm
casualties on tbe United States and its people, including its civilian populattoa-?-ln this
context, intelligence regarding their capabilities and intentions is of vital interest to the
United States and its fiends and allies. Effective interrogations of those unlawfid
combatants who are under the control of the United States have proven to be and will
remain a critical source of this i n h a t i o n necessary to national security.
.*,?

& h m u a n t to the Confidential Presidential Determination, datedF&muy 7,
2002 (Humane Treatment of a1 Qaida and Taliban Detainees), the President determined
that members of al-Qaida and the Taliban are unlawful combatants and therefore arc not
entitled to the protections of the Geneva Conventions as prisoners of w& or otherwise.
However, as a matter of policy, the President has directed U.S.Armed Forces to treat alQaida and Taliban detainees "humanely" and "to the extent appropriate and consistent
with military necessity, in a manner consistent with the principles" of the Geneva
Conventions. Due to tbe &que nature of the war on terrorism in which the enemy
covertly attacks innocent civilian populations without warning, and further due to the
critical nature of the information believed to be known by certain of the al-QaiUa and
Taliban detainees regarding future terronst attacks, it may be appropriate fbr the.
appropriate approval authonty to authorize as a military necessity the interrogation of .
such unlawful combatants in a manner beyond that which may be applied to a prisoner of
war who is subject to the protections of the Geneva Conventions.

(U) In considering this issue, it became apparent that any recommendations and
decisions must take into account the international and domestic law; past practices and
pronouncements of the United States, DOD policy considerations, practical interrogation
considerations, the views of other nations, and the potential impacts on the United States,
its Armed Forces generally, individual interrogators, and those responsible for
authorizing and directing specific interrogation techniques.
We were asked specifically to recommend techniques that comply with all
applicable law and are believed consistent with policy considerations not only of the
United States but which may be unique to DOD.Accordingly, we undertook that analysis
and conducted a technique-specific review that has produced a summary chart
(Atlachment 3) for use in identijing the recommended techniques.

11.

lnteraatiooal Law

(U) The following discussion addresses the requirements of international law, as
it pertains to the Anned Forces ofthe United States, as interpreted by the Urited States.
A; will be apparent in other sections of this analysis, other nations &d international
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bodies may take a more restrictive view, which may affect our policy analysis. These
views are addressed in the "Considerations Affecting Policy" section below.
A.

Tbe Geneva Conventions

0The laws of war contain obligations relevant to the issue of interrogation
techniques and methods. It should be noted, however, that it is the position of the U.S.
Government that none of the provisions of the Geneva Convention Relative to the
Treatment of Prisoners of War of August 12,1949 (Third Geneva Convention) apply to
a1 Qaida detainees because, infer aha, al Qaida is not a High Contracting Party to the
onv vent ion.' As to the Taliban, the US.position is that the provisions of Geneva apply
to our present conflict witb the Taliban, but that Taliban detainees d o not qualify as
prisoners of war under Article 4 of the Geneva convention.' The Department of Justice
has advised that the Geneva Convention Relative to the Protection of Civilian Personnel
in time of War (Fourth Geneva Convention) does not apply to unlawful combatants.
B.

The 1994 Convention Againsl Tortuie

0 The United States' primary obligation concerning torture and related
practices derives from the Convention Against Torture and Other Cruel, Inhuman,or
Degrading Treatment or Punishment (commonly referred to as "the Torture
Convention"). The United States ratified the Convention in 1994, but did so with a
variety of Reservations and Understandings.

0 Article 1 of the Convention defines the tern "torture"

for purpose of the
treaty.3 The Uniled States conditioned its ratification of the treaty on an understanding
that:
...in order to constitute torture, an act must be specifically intended to
inflict severe physical or mental pain or suffering and tbat mental pain or
suffering refers to prolonged mental harm caused by or resulting fiom (I)
the intentional infliction or threatened infliction of severe physical pain or
suffering; (2) the administration or application, or threatehed
administration or application, of mind altering substances or other
procedures calculated to disrupt profoundly the senses or the personaliv,
(3) tbe threat of imminent death; or (4) the threat that another person will
imminently be subjected to death, severe physical pain or suffering, or the
I

e President determined that "none of the provisions of Geneva apply to our conflict with al-Qaida
in Afghanistan or elsewhere throughout tbe world because, among other reasons, al-Qaida is not a Ngb
Contractmg Parry to Geneva." Confidential Presidential DetemJnation, subject: Humane Treatment of al
Qa' a and Taliban Detainees, dated Feb. 7,2002.
' & h e President determined that *theTaliban detainees ore unlsfil combaunts and, therefore, do not
qualify as prisoners of war under Article 4 of Geneva." Id.
0 Article J provides: "For tbe purposes of this Convention, the term 'torture' means any act by which
severe pain or suffering, whether physical or mntal, is inteationally inflicted on a penon for such purposes
as obtaining fiom him or a third person infordation or a confession, punishing him for an act he or a thLd
penon has committed or is suspected of having committed, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any kind, wben such pain or suffering is inflicted by or
at tht instigation of or with the consent or acquiescence of a public official acting in an official capacity. It
pain or suffering arising only from, inherent in or incidental to lawful sanctions."
docs not
4
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admihistration or application of mind altering substances or other
procedures calculated to disrupt profoundly the senses or ~~ersonality.~
t

(U) Article 2 of the Convention requires the Parties to "take effective legislative,
administrative, judicial and other measures to prevent acts of torture in any t&tory
under its jurisdiction." The U.S. Government believed existing stale and federal criminal
law was adequate to fulf3l this obligation, and did not enact implementing Jegislation.
Article 2 also provides that acts of torture cannot be justified on the grounds of exigent
circumstances, such as a state of war or public emergency, or on orders h m a superior
officer or public authority? The United States did not have an Understanding or
Reservation relating to this provision (bowever the U.S. issued a Declaration stating that
Article 2 is not self-executing).

0 Article 3 of the Convention contains an obIigation not to expel, return, or
extradite a person to another state where there are "'substantial grounds" for believing that
the person would be in danger of being subjected to torture. The U. S. understanding
relating to this article is that it only applies "if it is more likely than not" that the p m o n
would be tortured.

(U)Under Article 5, the Parties are obligal;d to establish jurisdiction over a c e of
torture when commi~ledin any territory under its jurisdiction or on board a ship or
aircraft registered in that state, or by its nationals wherever committed. The U.S. has
criminal jurisdiction over territories under U.S. jurisdiction and onboard U.S. registered
ships and aircraft by virtue of the special maritime and tenitooril jurisdiction of the
United States (the'SMTJ") es~ablishedunder 18 U.S.C. 5 7. Acts that would ~ n s t i t u t e
torture are likely to be criminal acts under the SMTJ as discussed in Section IIIA.2
below. Accordingly, the U. S. has satisfied% obligation to establish jurisdiction over
such acts in territories under U.S. jqisdiction or on board a U.S. registered ship or
aircraft. However, the additional requirement of Article 5 concerning jurisdiction over
acts of torture by U.S.nationals "wherever committed" needed legislative
implementation. Chapter 113C of Title 18 of the U.S. Code proddes federal criminal
jurisdiction over an extratemtonal act or attempted act of torture if the offender is a U.S.
national. The statute defines "torture" consistent with the U.S.Understanding on Article
1 of the Torture Convention.
The United States is obligated under Article 10 of the Convention to ensure
that law enforcement and military personnel involved in interrogations are educated and
informed regarding the prohibition against torture. Under Article I 1, systematic reviews
of interrogation rules, methods, and practices are also required.

In addition to torture, the Convention prohibits cruel, inhuman and d e ~ a & ~
treatment or punishment within tenitones under a Party's jun'sdiction (Art 16). Primarily
because the meaning of the term "cruel, inhuman and degrading treatment or

'&J) 18 US-C. $2340 tracks this language. For a finher discussion of thc US.understandings and
reservations, see the Initial Report of tbe U.S. to the U.N. Commitlee Against T o m , dated October IS,
1999.
defense.
IU) See discussion in [be Domestic

punishment" was vague and ambiguous, the United States imposed a Reservation on this
article to the effect that it is bound only to the extent that such treatment or punishment
means the &el, unusual and inhumane treatment or punishment prohibited by the 5", 8;
and 1 4Amendments
~
to the U.S. Constitution (see discussion infro, in the Domestic Law
section).

In sum, the obligations under the Torture Convention apply to the
interrogation of unlawful combatant detainees, but the To*
Convention prohibits
torture only as defined in the U.S. Understanding, and prohiiits "cruel, inhuman, and
degrading treatment and punishment" only to the extent of the US. Reservation relating
to the U.S. Constitution.

(U) An additional treaty to which the United States is a party is the International
Covenant on Political and Civil Rights, ratifjed by the United States in 1992. Article 7 of
this treaty provides that 'Woone shall be subjected to- torture or to cruel, inhuman or
degrading treatment or punishment." The United States' ratification of the Covenant was
subject to a Reservation that "tlIe United States considers itselfbound by Article 7 only to
the extent that cruel, inhuman, or degrading treatment or punishment means the cruel and
unusual treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteenth
Amendments to the Constitution of the United States." Under this treaty, a ''Human
Righis Committee" may, with the consent of tbe Party in question, consider allegations
that such Party is not fulfilling its obligations under the Covenant. The United States has
maintained consistently that the Covenant does not apply outside the United States or its
special maritime and territorial jurisdiction, and that it ddes not apply to operations of the
military during an international armed conflict.
C.

Customary lnteroationa/ Law

(U) The Department of Justice has concluded that customary international law
cannot bind the Executive Branch under the Constitution because it is not federal 1awa6
In particular, the Department of Justice has opined that "'under clear Supreme Court
precedent, any presidential decision in the current conflict concerning tbe detention and
trial of al-Qaida or Taliban militia prisoners would constitute a "con~olling"Executive
act that would immediately and completely override any customary international law."'

6

(U) Memorandum dated January 22,2002, Re: Application of Treank and Laws to al-Qaida and Taliban
Derainees at 32.
7
Memorandum dated January 22,2002, Re: Applicafion ofTreaties and Lows w al-Qaida and Taliban
Deloinees at 35.
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III. Domestic Law

0

A.

Federal Criminal Law

1.

Torture Statute

(U) 18 U.S.C. $2340 defines as torture any "act committed by aperson acting
under the color oflaw spec$cally intended to inflict severe physical or mentalpain.,.."
The intent required is the intent to inflict severe physical or mental pain. 18 U.S.C. 4
2340A requires that the offense occur "outside the United States." Jurisdiction over the
offense extends to any national of the United States or any alleged offender present in the
United States, and could, therefore, reach military members, civilian employees of the
United States, or contractor employees.8 The 'Wnited States" is defined to include all
areas under the jurisdiction of the United States, including the special maritime and
tenitorid jurisdiction (SMTJ) of the United States. SMTJ is a statutory creation9 that
extends the criminal jurisdiction of the United States for designated crimes to defined
areas," The effect is to grant federal court criminal jurisdiction for the specifically
identified crimes.

(U) The USA Patriot Act (2001) amended the definition of the SMTJ to add
subsection 9, which provides:
"With respect to offenses committed by or against a national of the United States
as that tern is used in section 101 of the Immigration and Nationality Act -

(A) the premises of United States diplomatic, consular, military or other U ~ l e d
States Government missions or entities in foreign Slates, including the buildings,
parts of buildings, and land appurtenant or ancillary thereto or used for purposes
of maintaining those missions or entities, irrespective of ownership; and

(B) residences in foreign States arid the land appurtenant-or ancillary thereto,
irrespective of ownership, used for purposes of those missions entities or used
by United States personnel assigned to those missions or entities.

0 Section 2340A provides, "Whoever outride the United States commits or attempts to conunit t o m e
shall be fined or imprisoned (emphasis added).
9
0 18 USC Q 7, 'Special maritime and terTitorial jurisdiction of the United Statesn includes any lands
under the exclusive or concurrent jurisdiction of tbe United States.
'O CU) Several paragraphs of 18 USC 97 are relevant to the issue at hand. Paragraph 7(3) provides: [SMTJ
includes:] "Any lands reserved or acquired for the use of the United States, and under the exclusive or
concurrentjurisdiction thereof, or any place ...." Parapaph 7(7) provides: (SMTJincludes:) "Any place
outside tbe jurisdiction of any nation to an offense by or against a national of the United States." SimiIarly,
paragraphs 7(1) and 7(5) extend SMTJ jurisdiction to, "tbe high seas, any other watm within the admiralty
md marithe jurisdiction of tbe United States and out of the jurisdiction of any particular state, and any
vessel belonging in wbole or m pan to the United States..."and to "any aircraft belonging in whole or in
part to the United States ... while such aircraft is in fligbt over tbe high seas, or over any other waters within
tbe admiralty and maritimejurisdiction of the United States and out of tbe jurisdiction o f any pam'cular
State."

.

..."

D

.

.

-
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Nothing in this paragraph shall be deemed to supersede any treaty or international
agreement with which this paragraph conflicts. This paragraph does not apply
with respect to an offense committed by a person described in section 3261(a) of
this title.

(U) By its terms, the plain language of new subsection 9 includes Guantanamo
Bay Naval Station (GTMO)within the definition of the SMTJ, and accordingly makes
GTMO within the United States for purposei of $2340. As such, the Torture Statute
does not apply to the conduct of U.S. personnel at GTMO. Prior to passage of the Patriot
Act in 2001, GTMO was still considered within the SMTJ as manifested by (i) the
prosecution of civilian dependents and employees living in GTMO in Federal District
Courts based on SMTJ jurisdiction, and (ii) a Department of Justice opinion" to that
effect
(U) Any person who commits an enumerated offense in a location that is
considered within the special maritime and tenitonal jurisdiction is subject to the
jurisdiction of the United States.
(U) For the purposes of this discussion, it is assumed that an interrogation done
for oficjal purposes is under "color of law" and that detainees are in DOD's custody or

control.
(U) Although Section 2340 does not apply to interrogations at GTMO,it could
apply to US.operations outside U.S. jurisdiction, depenWding
on the facts and
circumstances of each case involved. The following analysis is relevant to such
. activities.
(U) To convict a defendant of torture, the prosecution must establish that: (I) the
torture occurred outside the UN'ted States; (2) the defendant acted under color of law; (3)
the victim was within the defendant's custody or physical control; (4) the defendant
specifically intended to cause severe physical or mental pain or suffering; and (5) that the
act inflicted severe physical or mental pain or suffixing. See also 5. Exec. Rep. No. I 01
30, at 6 (1990). ("For an act to be 'torture,' it must.. .cause severe pain and suffkdng, and
be intended to cause severe pain and suff&ng.")

-

a.

"Specifically lo tended"

(U) To violate Section 2340A, the statute requires that severe pain and s u f f ' g
must be inflicted with specifjc intent. See 18 U.S.C. 2340(1). In order for a defendant
to have acted with specific intent, he must have expressly intended to achieve the
forbidden act. See United Srares v. Carter, 530 U.S. 255,269 (2000);Black's Law
Dichonary at 814 (7th ed. 1999) (defining specific intent as "[tlhe intent to a&omplish
the precise criminal act that one is later charged with*). For example, in Ratzlalv. United
States, 5 10 U.S. 135, 141 (1 994), the statute
at issue was construed to require that the
./
" CU) 6 Op. OLC 236 (1 982). 'lk issue was the status of G m O fox purposes of a statute banning slotmachines on "any land whcre the united States government exercixs exclusive or concurrent jurisdiction."
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defendant act with the "specific intent to commit the crime." (Internal quotation marks
and citation omitfed). As a result, the defendant had to act with the express wpurposeto
disobey the law" in order for the mens rea element to be satisfied. Ibid. (Internal
quotation marks and citation omitted.)
!

(U) Here, because Section 2340 requires that a defendant act with the specific
intent to inflict severe pain, the infliction of such pain must be the defendant's precise
objective. If the statute had required only general intent, it would be suEcient to
establish guilt by showing that the defendant "possessed knowledge with respect to the
acrus reus of the crime." Carrer, 530 U.S.at 268. If the defendant acted knowing that
severe pain or suffering was reasonably likely to result fiom his actions, but no more, he
would have acted only with general intent. See id at 269; Black's Law Dictionary: 813
(7th ed. 1999) (explaining that general intent "usu[ally] takes the form ofrecklessness
(involving actual awareness of a risk and the culpable taking of that risk) or negligence
(involving blameworthy inadvertence)"). The Supreme Court has used the following
example to illustrate the difference between these two mental states:

[A] person entered a bank and took money firom a teller at gunpoint, but
deliberately failed to make a quick getaway fiom the bank in the hope of being .
arrested so that he would be rerumed to prison and treated for alcoholism.
Though this defendant knowingly engaged in the acts of using force and taking
money (satisfying "general intent"), he did not intend permanently to deprive the
bank of its possession of the money (failing to satisfy "specific intent").

Carter, 530 U.S.at 268 (citing 1 W. Lafave & A. Scott, Substantive Criminal Lapr 8 3.5,
at 315 (1986).

D

0As a theoretical matter, therefore, knowledge alone that a particular result is
certain to occur does not constitute specific intent. As the Supreme Court explained in
the context of murder, "the...common law of homicide distinguishgs... between a person
who knows that another person will be killed as a result of his conrduct a d a person wbo
acts with the specific purpose of taking another's life[.]" United Stat& v. Bailey, 444
U.S.394,405 (1980). "Put differently, the law distinguishes actions taken 'because of a
given end f?om actions taken 'in spit;' of their unintended but foreseen consequmces.'
Vacco v. Quill, 52 1 U.S. 793,802-03 (1997). Thus, even if the defendant knows that
severe pain will result fiom his actions, if causing such hann is not his objective, he lacks
the requisite specific intent even though the defendant did not act in good faith. Instead,
a defendant is guilty of torture only if be acts with the express purpose of inflicting severe
pain or suffer& on a person within his custody or physical control. While as e
theoretical matter such knowledge does not constitute specific intent, juries are permined
to infer from the factual circumstances that such intent is present. See, e.g., United Stares
v. Godwin, 272 F.3d 659,666 (4th Cir. 2001); United Stares v. Karro, 257 F.3d 112, 118
(2d Cir. 200 1); United Szates v. Wood, 207 F.3d 1 222, 1232 (I Oth Cir. 2000); Henderson
v. United Stares, 202 F.2d 400,403 (6th Cir. 1953). Therefore, when a defendant b o w s
that his actions will produce the prohibited result, a jury will in all likelihood conclude
that the defendant acted with specific intent.
8
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Further, a showing that an individual acted with a good faith belief that his
conduct would not produce the result that the law prohibits negates specific intent. See,
e.g., Souzh Ad. Lmtd. Ptrshp. of Tenn v. Reise, 2 18 F.3d 5 18,53 1 (4th Cir. 2002). Where
a defendant acts in good faith, he acts with an honest belief that he has not engaged in the
proscribed conduct. See Cheek v. Unired Stares, 498 US.192,202 (1991); Unized States
v. Mancwo, 42 F.3d 836,837 (4th Cir. 1994). For example, in the context of mail h u d ,
if an individual honestly believes that the material transmitted is truthful, he has not acted
with the required in tent to deceive or mislead. See, e-g., United Stores v. Sayakkom, 186
F.3d 928,939-40 (91h Cir. 1999). A good faith belief need not be a reasonable one. See
Cheek, 498 US.at 202.

(U) Although a defendant theoretically could hold an unreasonable belief that his
acts would not constitute the actions prohibited by the statute, even though they would as
a certainty produce the prohibited effects, as a matter of practice in the federal criminal
justice system, it is highly unlikely that a jury would acquit in such a situation. W b m a
defendant holds an unreasonable belief, he will c o d o n t the problem of proving to the
jury that he actually held that beliei. As the Supreme Court noted in Cheek "the mow
unreasonable the asserted beliefs or misunderstandings are, the more likely the jury...will
find that the Government has camed its burden of proving knowledge." Id at 203-04. As
explained above, a jury will be permitted to infer that the defendant held the requisite
specific intent. As a matter ofproof, therefore, a good faith defense will prove more
compelling when a reasonable basis exists for the defendant's belief.
b.

"Severe Pain or Suffering"

0 The key statutory phrase in tbe definition of torture is the statement that acts
amount to torture if they cause-"severe physical or mental pain or suffering." In
examining the meaning of a statute, its text must be the starting point. See mS v.
Phinpazhya, 464 U.S. 183,189 (1984) ("This Court has noted on numerous occasions that
in all cases involving statutory construction, our starting point must be the language
employed by Congress...and we assume that the legislative puxpow is expressed by the
.

ordinary meaning of the words used.") (internal quotations and ciiations omitted).
Section 2340 makes plain that the infliction of pain or suffering per se, whether it is
physical or mental, is insufficient to amount to t o m e . Instead, the text provides that pain
or suffering must be "severe." The statute does not, however, define the term "severe."
"In the absence of such a definition, we construe a statutory term in accordance with its
ordinary or natural meaning." FDIC v. Meyer, 5 I 0 U.S. 471,476 (1994). The dictionary
defines "severe" as "[~Jnsparingin exaction, punishment, or censure" or "[ilnflicting
discomfort or pain hard to endure; sharp; amictive distressing; violent; extreme; as
severe pain, anguish, torture." Webster's New International Dictionary 2295 (2d ed.
1935); see American Heritage Dictionary of the English Language 1653 (3d ed. 1992)
("extremely violent or grievous: seliere pain'') (emphasis in original); IX The Oxford
English Dictionary" 572 (1978) ("Of pain, suffering, loss, or the like: Grievous, extreme"
and "of circumstances.. .hard to sustain or endure"). Thus, the adjective "severe"
conveys that the pain or suffering must be of such a high level of intensity that the pain is
difficult for the subject to endure.

Final
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c.

"Severe rnentaJ pain or suffering"
4

(U) Section 2340 gives further guidance as to the meaning of "severe pental pain
or suffering," as distinguished from severe physical pain and suffering, The statute
defines "severe mental pain or sufferingn as:
the prolonged mental h a m caused by or resulting horn(A) the intentional infliction or threatened infliction of severe physical pain or
suffering;
(B) the administration or application, or threatened administration or application,
of mind-altering substances or other procedures calculated to disrupt profoundly
the senses or the personality;
(C) the threat of imminent death; or
(D) the threat that another person will imminently be subjected to death, scvcn
physical pain or suffering, or the administration or application of mind-altering
substances or other procedures calculated to disrupt profoundly the senses or
personality.
18 U.S.C. 2340(2). In order to prove "severe mental pain or suffering," the statute
requires proof of "prolonged mental harm" that was caused by or resulted from one of
f o k enumerated acts. We consider each of these elements.
i

"Prolonged Mental Harm "

Cur) As an initial matter, Section 2340(2) requires that the severe mental pain
must be evidenced by "prolonged mental b m . " To prolong is to "lengthen in timen or to
"extend the duration of, to draw out." Webster's Third New International Dictionary
1 8 15 (1 988); Webster's New International Dictionary 1980 (26 ed. 1935). Accordingly,
"prolong" adds a temporal dimension to the harm to the individual, namely, that the harm
must be one that is endured over some period of time. Put anothe't way, the acts giving
rise to the harm must cause some lasting, though not necessarily permanent, damage. For
example, the mental strain experienced by an individual during a lengthy and intense
interrogation, such as one that state or local police might conduct upon a criminal
suspect, would not violate Section 2340(2). On the ofher hand, the development of a
mental disorder such as posttraumatic stress disorder, which can last months or even
years, or even chronic depression, which also can last for a consjderable period of time if
untreated, might satisfy the prolonged harm requirement, See American Psychiatric
Association, Diagnostic and Statistical Manual of Mental Disorders 426,439-45 (4th ed.
1994) ("DSM-N1'). See also Craig Haney & Mona Lynch, Regulating Prisons of the
Furure: A PsychologicalAnalysis ojSupermax and Solitary Confinement, 23 N.Y.U.
Rev. L. & Soc. Change 477,509 (1997) (noting that posttraumatic stress disorder is
frequently found in torture victims); c/Sana Loue, lmmigrarion Law and Heakh 1O:46
(2001) (recommending evaluating for post-traumatic stress disorder immigrant-client

_.

....

- r _

who has experienced torture)." By contrast to "severe $ini8 the phrase "prolonged
mental harm" appears nowhere else in the U.S. Code nor does it appear in relevant
medical literature or international human rights reports.

(U) Not only must the mental harm be prolonged to amount to severe mental pain
and suffering, but also it must be caused by or result &om one of the acts listed in the
statute. In the absence of a catchall provision, the most natural reading of the predicate
acts listed in Section 2340(2)(A)@) is that Congress intended the list to be exhaustive.
In other words, other acts not included within Section 2340(2)'s enumeration are not
within the statutory prohibition. See Leatheman v. Tanant Couny Narcotia
~nrelli~ence
& Coordination Unit, 507 U.S.163,168 (1993) ("Expressio uniw est
excfurio alterius"); Norman Singer, 2A Sutherland on Statutory Construction 47.23 (6th
ed. 2000) ("[Wjhere a form of conduct the manner of its performance and operation, and
the persons and things to which it refers are designated, there is an inference that dl
omissions should be understood as exclusions.") (footnotes omitted). We conclude that
torture within the meaning of the statute requires Ihe specific intent to cause prolonged
mental harm by one of tbe acts listed in Section 2340(2).

a

(U) A defendant must specifically intend to cause prolonged mental harm for the
defendant to have co-tted
torture. It could be argued that a defendant needs to have
specific intent only to commit the predicate acts that gjve rise to prolonged mental hann.
Under that view, so long as the defendant specifically intended to, for example, threaten a
victim with imminent death, he would have had sufficik3nt mens rea for a conviction.
According to this view, it would be further necessary for a conviction to show only that
the victim factually suffered prolonged mental harm, rather than that the defendant
intended to cause it. We believe that this approach is contrary to the text of the statute,
The statute requires that the defendant specifically intend to inflict severe mental pain or
suffering. Because the statute requires this mental state with respect to the infliction of
severe mental pain and because it expressly defines severe menlal pain in terms of
prolonged mental hann, that mental state must be present with respect to prolonged
mental harm. To read the statute otherwise would read the phrase"prolonged mental
hann caused by or resulting fiom" out of the definition of "severe mental pain or
suffering."

(U) A defendant could negate a showing of specific intent to cause severe mental
pain or suffering by showing that he had acted in good faith that his conduct would not

D

" The DSM-N explains that pomaumatic disorder ("PTSD")is brought on by exposure to traumatic
events, such as serious physical injury or witnessing the deaths of otbers and during those events tbc
individual felt "intensefear" or "honor." Id at 424. Tbose suffering from this disorder re-experience tbe
trauma through, inter olio. "recurrent and intrusive distressing recollections oftbc event", "recurrent
distressing dreams of tbc eventm,or "intensepsychological distrcss at exposure to internal or external t u e s
that symbolize or resemble an aspect of tbe traumatic event." Id. at 428. Additionally, a person with PTSD
"Lp]ersistcnt(lyJW
avoids stimuli associated with tbe trauma, iocluding avoiding conversations about thc
trauma, places &at srimdate recollections abob the trauma, and they expcricmc a numbing of g e d
responsiveness, such as a "restricted range of affect (e,g., unable to have laving feelings)", and "the feeling
of detac-nt
or estrangement fiom others." Bid. finally, an individual with PTSD has "Ip)ersistent
symptoms of increased arousal," as evidenced by "irritabilityor outbursts of anger," "bypm@ilance,*
"exaggeratedstartle response,"and dificulty sleep& or concenmating. /bid.

amount to the acts prohibited by the statute. Thus, if a defendant has a good faith belief
that his actions will not result in prolonged mental hann, he lacks the mental state
necessary for his actions to constitute torture. A defendant could show that fie acted in
good faith by taking such steps as surveying professional literature, consulting with
experts, or reviewing evidence gained fiom past experience. See, e.g., RatzIaJ 510 US.
at 142 n.10 (noting that where the statute required that the defendant act with the specific
intent to violate the law, the specific intent element "might be negated by, e.g., proof that
defendant relied in good faith on advice of counsel.") (citations omitted). All of these
steps would show that he has drawn on the relevant body of knowledge concerning the
result proscribed by the statute, namely prolonged mental hann. Because the presence of
good faith would negate the specific intent element of tomue, good faith may be a
comple~edefense to such a charge. See, e.g., United Stares v. Wall, 130 F.3d 739,746
(6th Cir. 1997); United States V. Casperson, 773 F2d 2 16,222-23 (8th Ci..1983).

ii

a

B

Harm Caused By Or Resulting From Predicate Acts

(U) Section 2340(2) sets forth four basic categories of predicate acts. The first
category is the "intentional infliction or threatened infliction of severe physical pain or
suffering." Thk might at first appear superfluous because the statute already provides
that the iniliction of severe physical pain or suffering can amount to torture. This
provision, however, actually captures the infliction of physical pain or suffering when the
defendant inflicts physical pain or suffering with general intent rather than the specific
intent that is required where severe physical pain or suffering alone is the basis for Ihe
charge. Hence, this subsection reaches the infliction of severe physical pain or suffering
when it is only the means of causing prolonged mental harm. Or put another way, a
defendant has commitled torture when he intentionally inflicts severe physical pain or
suffering with the specific intent of causing prolonged mental harm. As for the acts
themselves, acts that cause *'severep&icaI p a s or suffering" can satisfy this provision.
(U) Additionally, the threat of inflicting such pain is a precJcate act under the
statute. A threat may be implicit or explicit. See, e.g., Unired States v. Sochdev, 279 F.3d
25,29 (I st Cir. 2002). In criminal law, courts generally determine whether an
individual's words or actions constitute a h e a t by examining whether a reasonable
person in the same circumstances would conclude that a threat had been made. See, e.g.,
Watrs v. Unired States, 394 US. 70S, 708 ( 1 969) (holding that whether a statement
constituted a threat against the president's life had to be determined in light of all the
surrounding circumstances); Sachdev, 279 F.3d at 29 ("a reasonable person in defendant's
position would perceive there to be a threat, explicit or implicit, of physical injury");
L'nized Szates v. Khommi, 895 F2d I 186, 1 I 90 (7th Cir. 1990) (to establish that a h e a t
was made, the statement must be made "in a context or under such circumstances wherein
a reasonable person would foresee that the statement would be interpreted by those to
whom the maker communicates a statement as a serious expression of an intention to
inflict bodily h a m upon (another individual]") (citation and internal quotation marks
omitted); Unired States v. Peterson, 483 F.2d 1222, 1230 @.C. Cir. 1973) (perception of
threat of imminent h a m necessary to establish self-defense had to be "objectively
reasonable in li@t of the surrounding circumstancesn). Based on this common approach,

we believe that h e existence ofa &eat of severe pain or suffering should be assessed
from the standpoint of a reasonable person in the same circumstances.

(U) Second, Section 2340(2)(B) provides that prolonged mental h-,
constituting torhue, can be caused by "the administration or application or threatened .
administration or application of mind-altering substances or other procedures calculated
to disrupt profoundly the senses or the personality." The statute provides no further
definition of what constitutes a mind-altering substance. The phrase "mind-altering
substances" is found nowhere else in the U.S.Code, nor is it found in dictionaries. Jt is,
however, a commonly use synonym for drugs. See, e.g., Unired Smtes v. Kingsley, 24 41
F.3d 828, 834 (6& CL.) (refening to controlled substances as "mbd-altering
substance[s]") cert. denied, 122 S. Ct. 137 (2001); Hogue v. Johnson, 131 F. 3* 466,501
(5' Cir. 1997) (referring to drugs and alcohol as "mind altering substanoe(s]"), c d .
denied, 523 U.S. 1014 (I 998). In addition, the phrase appears in a number ofstate
statutes, and the context in wbich it appears confirms this understanding of the phrase.
See, e.g., Cal. Penal Code 8 3500 (c) (West Supp. 2000) ("'Psychotropic drugs a h
include mind-altering.. . drugs.. ."); Minn. Stat. Ann. § 260B.201@) (West Supp. 2002)
("'chemjcal dependency treatment "' define as programs designed to "reduc[e] the risk of
tbe use of alcohol, drugs, or other mind-altering substances").

(U)This subparagraph, section 2340(2)(B), however, does not preclude any and
a11 use of drugs. Instead, it prohibits the use of drugs that "disrupt profoundly the senses
or the personality." To be sure, one could argue that thjs phrase applies only to 'other
procedures," not the application of mind-altering substances. We reject this
interpretation because the terms of Section 2340(2) expressly indicate that the qualifying
phrase applies to both "other procedures" and the "application of mind-altering
substances." The word "other" modifies "procedures calculated to disrupt profoundly tbe
senses." As an adjective, "other" indicates that the term or phase it modifies is the
remainder of several things. See Webster's Third New international Dictionary 1598
(1 986) (defining "other" as 'being the one (as of two or more) remaining or not
included"). Or put another way, "other" signals that the words to which it attaches are of
the same kind, type, or class as the more specific item previously listed. Moreover,
where a statute couple words or phrases together, it "denotes an intention that they should
be understood in the same general sense." Norman Singer, 2A Sutherland on Statutory
Construction 47:16 (6" ed. 2000); see also Beecham v. United Stares, 51 1 US. 368,
371 (1994) ('"That several ilems in a list share an attribute counsels in favor of
interpreting the otber items as possessing that attribute as well."). Thus, the pairing of
mind-altering substances witb procedures calculated to disrupt profoundly the sense or
personality and the use of "other7' to modify "procedures" shows that the use of such
substances must also cause a profound disruption of the senses or personality.

0 For drugs or procedures to rise to the level of "disrupt[ing] profoundly the
sense or personality," they must produce an extreme effect. And by requiring that they
be "calculated" to produce such an e w t , the statute requires that the defendant bas
consciously designed the acts to produce such an eflect. 28 U.S.C.8 2340(2)(B). The
word "disrupt" is defined as "to break asunder; to part forcibly; rend," imbuing the verb

with a connotation of violence. Webster's New lntemational Dictionary 753 (2d ed.
.
1935); see Webster's Third New International Dictionary 656 (1986) (defining disrupt as
"to break apart: Rupture" or "destroy the unity or wholeness o f ');JV the oxford EnglishDictionary 832 (I 989) (defining disrupt as "[tk break or burst asunder; to br& .h
pieces; to separate forcibly"). Moreover, disruption of the senses or per~onalityalone is
insufficient to fall within the scope of this subsection; instead, that disruption must be
profound. The word 'profound" has a number of meanings, all of which convey a
significant depth. Webster's New International Dictionary 1977 (2d 'ed. 1935 d e ~ e s
as: "of very great depth; extending far below the surface or top; unfatbomablc
[;I.. .[c]oming from, reaching to, or situated at a depth or more than ordinary depth; not

a

superficial; deep-seated; chiefly with reference to the body; as aprofound sigh, wounded,
or pain[;] . ..[c_)haracterizedby intensity, as of feeling or quality; deeply felt or realized;
as, profound respect, fear, or melancholy; hence, encompassing; thoroughgoing;
complete; as,profound sleep, silence, or ignorance." See Webster's Third New
lntemational Dictionary 18 I 2 (1 986) ("having very great depth: extending far below the
surface. . .not superficial"). Random House Webster's Unabridged Dictionary 1545 (2d
ed. 1999) also defines profound as "originating in or penetrating to the depths of one's
being" or "pervasive or intense; thorough; complete" or "extending, situated, or
originating far down, or far beneath the surface." By requiring that the procedures and
the drugs create aprofound disruption, the statute requires more than the acts "forcibility
separate" or "rend" the senses or personality. Those acts must penetrate to tbe core of an
individual's ability to perceive the world around him, substantially interfering witb his
cognitive abilities, or fundamentally alter his personality.
CU) The phrase "dismpt profoundly the senses or personality" is not used in
mental health literature nor is it derived &om elsewhere in U.S. law. Nonetheless, we
think the following examples would constitute a profound disruption of the senses or
personality. Such an effect might be seen in a drug-induced dementia. In such a state,
;he individual suffers fiom significant memory impairment, such as the inability to retain
any new idormation or recaliinfonnation about things priously-6f interest t i thc
individual. See DSM-N at I 34.13 This impairment is accompanied by one or more of
the following: deterioration of language function, e.g., repeating sounds or words over
and over again; impaired ability to execute simple motor activities, e.g., inability to dress
or wave goodbye; "[injability to recognize [and identij.] objects such as chairs or
pencils" despite normal visual hctioning; or '~d]isturbancesin executive level
hctioning", ie., serious impairment of abstract thinking. Jd. At 134-35. Similarly, we
think that the onset of "brief psychotic disorder" would satisfy this standard. See id. at
302-03. In this disorder, the individual suffers psychotic symptoms, including among
other things, delusions, hallucinations, or even a catatonic state. This can last for one day
as a collaboration of o v a a
" (U) Pubfished by tbe American Psychiatrjc Association, and -ncn
tbousand psychiatrists, the DSM-TV is commonly used in U.S.courts as a source of informationregarding
mental health issues and is likely to be used in trial should charges be brought that a k p e this precIicate act
See, e.g., Arkins v. Virginia, 122 S . Ct. 2242,2245 n. 3 (2002); Kansas v. Crane, 122 S.Ct. 867, 871
(2002); Kansas v. Hendricks, 52 1 U.S. 346,359-60 (1 997); McClean v. Mem>eld, NO.00-CV-01 ZOYSC),
2002 WL 1477607 at *2 n.7 (WD.N.Y. June 28, ,7002);Peepla v. CoasfalO@ce Pro&., 203 F. Supp 2d
432,439 @. &Id 2002); Larsiegne v. Taco Bell C o p , 202 F- Supp 2d 5 12,s 19 (ED-La. 2002).
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or even one month. Ske id. We likewise think that the onset of obsessive-compuisive
disorder behaviors would rise to this level. Obsessions are inbusive thoughts unrelated to
reality. They are not sirnpIe worries, but are repeated doubts or even "aggressive or
homfic impulses." See id. at 4 18. The DSM-Nfiuther explains that compulsions
include "repetitive behaviors (e-g., hand washing, ordering, checking)" and that " b ] y
definition, [they] are either clearly excessive or are not connected in a realistic way with
what they are designed to neutralize or prevent." See id. Such compulsions or
obsessions must be "time-consuming." See id at 41 9. Moreover, we think that pushing
someone to the brink of suicide (which could be evidenced by acts of self-mutilation),
would be a sufficient disruption of the personality to constitute a "profound disruption."
These examples, of course, are in no way intended to be an exhaustive list. Instead, tbey
are merely intended to illustrate the sort of mental health effects that we believe would
accompany an action severe enough to amount to one that "disrupt[s] profoundly the
sense or the personali*."

(U) The third predicate act listed in Section 2340(2) is threatening an individual
with "imminent death." 18 U.S.C.8 2340(2)(C). The plain text makes clear that a threat
of death alone is insufficient; the threat must indicate that death is "imminent." The
'Wreat of imminent death" is found in the common law as an element of the defense of
duress. See Bailey, 444 U.S.at 409. "(Wlhere Congress borrows terms of art in which
are accumulated the legal tradition and meaning of centuries of practice, it presumably
knows and adopts the cluster of ideas that were attached to each borrowed word in the
body of learning fiom which it was taken and the meaning its use will convey to the
judicial mind unless otherwise instructed. In such case, gbsence of contrary direction
may be taken as satisfaction with widely accepted definitions, not as a departure fiom
them." Monnerte v. Unired Srates, 342 U.S. 246,263 (I 952). Common law cases and
legislation generally define "imminence" as requiring that the threat be almost
immediately forthcoming. 1 Wayne R LaFave & Austin W. Scott, Jr., Substanp'vc
Criminal Law 8 5.7, at 655 (1 986). By contrast, threats refem'ng vaguely to things that
might happen in the future do not satisfy this immediacy requirement. See UniredSrates
v. Fiore, 178 F. 3rd 917,923 (7" Cu. 1999). Such a threat fails to satisfy this
requirement not because it is too remote in time but because there h a lack of w a i n t y
that it will occur. Indeed, timing is an indicator of certainty that the h& will befall the
defendant. Thus, a vague threat that someday the prisoner might be killed would not
sufice. Instead, subjecting a prisoner to mock executions or playing Russian roulette
with him would have sufficient immediacy to constitute a threat of imminent death.
Additionally, as discussed earlier, we believe that the existence of a threat must be
assessed fiom the perspective of a reasonable person in the same circumstances.
(U) ~ou'rth,if the official threatens to do anyhing previously desaibed to a third
party, or commits such an act against a third party, that threat or action can serve as the
necessary predicate for prolonged mental ham. See 18 U.S.C. 9 2340(2)0). Tbe statute
does not require any relationship between the prisoner and the third party.

2.

Otber Federal Crimes tbat Could Relate to Interrogation Techniques

(LJ) The following are federal crimes in the special maritime and tefritorial
jurisdiction of the Unjted States: murder (1 8 U.S.C. Q 11I I), manslaughter (1 8 U.S.C.8
I I IZ), assault (18 U.S.C. 8 1 13), maiming (1 8 U.S.C. § 1-14),kidnapping (I 8 U.S.C. 8
1201). These, as well as war crimes (1 8 U.S.C. § 2441) and conspiracy (18 U.S.C.
371), are discussed below.
.
. .
a.

Assaults witbin maritime and territorial jurisdiction, 18 U.S.C. 5 113

(U) 18 U.S.C. 9 113 proscribes assault within the special maritime and temtorial
jurisdiction. Although section 113 does not define assault, courts have construed the
term "assault" in accordancq with that term's common law meaning. See, e-g-, United
Stom v. Esrrodo-Fernondez, 1SO F.3d 49 1,494 n. I (5& Cir. 1998); United Stares v.
Juvenile-Male, 930 F.2d 727,72 8 (gLhCir. 1991). At common law an assault is an
attempted battery or an act that puts another person in reasonable apprehension of bodily
harm. See e.g., United States v- Bayes, 210 F.3d 64,68 (1" Cir. 2000). Section 113
reaches more than simple assault, sweeping within its ambit acts that would at common
law constitute battery,
(U) 18 U.S.C. 9 I 13 proscribes several specific f o m s of assault. Certain
variations require specific intent, to wit: simple assault (fine andlor imprisonment for not
more than six months); assault with intent to commit murder (imprisonment for not more
than twenty years); assault with intent to commit any felony (except murder and certain
sexual abuse offenses) (fine and/or imprisonment for not more than ten years); assault
with a dangerous weapon, with intent to do bodily ham, and without just cause or excuse
(fine andlimprisonrnent for not more than ten years, or both). Other defined crimes
require only general intent, to wit: assault by striking, beating, or wounding (fine andlor
imprisonment for not more than six months); assault where the victim is an individual
who has not attained the age of 16 years (fine and/or imprisonment for not more than 1
year); assault resulting in serious bodily injury (fine andlor imprischnent for not more
than ten years); assault resulting in substantial bodily injury to an i n d i ~ d u awho
l
has not
attained the age of 16 years (fine andlor imprisonment for not more than 5 years).
"Substantial bodily injury" means bodily injury whicb involves (A) a temporary but
substantial disfigurement; or (B) a temporary but substantial loss or impairment of the
hnction of any bodily member, organ, or mental faculty. "Serious bodily injury" means
bodily injury which involves (A) a substantial risk of death; @) extreme physical pain:
(C) protracted and obvious disfigurement; or @) protracted loss or impairment of the
function of a bodily member, organ, or mental faculty. "Bodily injury" means (A)a cut,
abrasion, bruise, bum, or disfigurement; (B)physical pain; (C) illness; @) irnpabment of

D

18 U.S.C.8 244 1 criminalizes tbe co-ssion
of war crimes by U.S.nationals and members o f
I' (U)
the U.S.Armed Forces. Subsection (c) defines war crimes as (1) p v e breacbes of any of the Geneva
Conventions; (2) conduct prohibited by the Hague Convention W,Respecting the Law and Customs of
War on Land, signed 18 October 1907; or (3) conducf that constitutes a violation of common Article 3 of
the Geneva Conventions. Tbe Department oflustice has opined that this statute does not apply to conduct
toward a]-Qaida or Taliban operatives bccause tbe President has determined that tbey arc not entitled to tbe
protectioix of Geneva and tbe Hague RS&II%O~. , > j -
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the function of a bodily member, or&n, or mental'faculty, or 0 any o
body, no matter how temporary.

h injury to me

Maiming, I8 U.S.C. § 114

b.

0 Whoever with the intent to torture (as defined in section 2340), maims,or
disfigures, cuts, bites, or slits the nose, ear, or lip, or cuts out or disables the tongue, or
puts out or destroys an eye, or cuts off or disables a limb or any member of another
person; or whoever, and with like intent, throws or pours upon another person, any .
scalding water, corrosive acid, or caustic substance shall be fined andlor imprisoned not
more than twenty years. This is a specific intent crime.
6

Murder, 18 U.S.C. § 1111

c.

0 Murder is the unlawful killing of a human being with malice aforethought.
Every murder perpetrated by poison, lying in wait, or any otber kind of willful,
deliberate, malicious, and premeditated killing; or committed in the perpetration of, or
attempt tb perpepate, any arson, escape, murder, kidnapping, treason, espionage,
sabotage, aggravated sexual abuse or sexual abuse, burglary, or robbery; or perpetrated
fiom a premeditated design unlawfully and maliciously to effect the death of any human
being other than him who is killed, is murder in the first degree. Any other murder is
murder in the second degree. lf within the SMTJ, whoever is guilty of murder in the first
degree shall be punished by death or by imprisonment for life; whoever is guilty of
murder in the second degree, shall be imprisoned for any term of years or for life.
Murder is a specific intent crime.
Manslaugbter, 18 U.S.C. § 1112

d.

CU) Manslaughter is the unlawful Irilling of a human being without malice. It is
of two kinds: (A) voluntary, upon a sudden quarrel or heat of passion and @)
involuntary, in the commission of an unlawful act not amounting to-a felony, or in the
co-ssion
in an unlawful manner, or without due caution and cir&mspection, of a
lawful act which might produce death.
(U) If within the SMTJ whoever is guilty of voluntary manslaughter, shall be
fined andor imprisoned not more than ten years; whoever is guilty of involuntary
manslaughter, shall be fined andlor imprisoned not more than six years. Manslaughter is
a general htent crime. A death resulting fiom the exceptional interrogation techniques
may subject the interrogator to a charge of manslaughter, most likely of the involuntary
sort.
e.

Interstate Staking, I8 U.S.C. 8 2261A

0

18 U.S.C.9 2261A provides jhat "[w]hoever ...&avels..- thin the special

maritime and tenitorid jurisdiction of the United States...with the intent to fill, injure,
harass, or intimidate another person, and in the course ofor as a result of, such travel
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places that person in reasonabk fear of the death of, or serious bodily injury of that
person." Thus there are three elements to a violation of 226lA: (1) defendant paveled in
interstate commerce; (2) he did so with the intent to injure, harass, intimidate another
person; (3) the person he intended to harass or injure was reasonably placed id fear of
death or serious bodily injury as a result of that travel. See United Stares v. AI-Zubaidy,
283 F.3d 804,808 (6tb Cir. 2002).

(U) The travel itself must have been undertaken with the specific intent to harass
or intimidate another. Or put another way, at the time of the travel itself, the defendant
must have engaged in that travel for the precise purpose of harassing anothq person. See
Al-Zubaidy, 283 F.3d at 809 (the defendant "must have intended to harass or injure [the
victim) at the time he crossed the state line").
(U) .The third element is not fulfilled by the mere act of travel itself. See Unired
Stares v. Crowjord, N o . 00-CR-59-B-S, ZOO1 WL 185140 @. Me. Ian. 26,2001) ("A
plain reading of the statute mak& clear that the statute requirk the actor to place the
victim in reasonabli fear, rather than, as Defendant would have it, eat his travel place the
victim in reasonable fear.").

f.

Conspiracy, 18 U.S.C.

9 2 and 18 U.S.C. 5 371.'~

IU)Conspiracy to c o ~ i t . c n m is
e a separate offense fiom crime that is the
object of the conspiracy.'6 Therefore; where someone is charged with conspiracy, a
conviction cannot be sustained unless the Government establishes beyohd a reasonable
doubt that the defendant had the specific intent to violate the substantive statute."
OJ) As the Supreme Court A t recently stated, "the essence of a conspiracy is
'an agreement to commit an unlawfil act.'" United Smra v. Jimenez Recio, --S.Ct -,2003
WL 1396 12 at *- (Jan. 12,2003) (quoting Jannelli v. United States, 420 U.S.770,777
(1975). Moreover, "ftlhat agreement is a 'distinct evil,' which kngy exist and be punished
whether or not the substantive crime ensues.", Id at * (quoting Salina3 v. Unired States.
522 US.52.65 (1997).

'' 0 18 U.S.C. 4 2.

Principals
(a) Whoever cormniu an offense against the United States or aids, abets, counsels, commands, ioduocs
or procures its commission, is punishable as a principal.
@) Wboever willfully causes an act to be done which if directly performed by him or another would be
an ofiensc against tbc United States, is punishable as a principal.
18 U.S.C. 371. Conspiracy to commit offense or to defraud United States
If two or more persons conspire eitber to commit any offense against tbe United Statcs, or to defraud tbc
United States, or any agency thereof iu any manoa or for any purpose, and one or more of such persons do
any act to cflicl the object oitbc conspiracy, each shall be fined unda this titk or imprisoned not more
tban five years, or both.
If, however, the offense, the commissjon of which is the object of the conspiracy, is a misdemeanor only,
the punishment for suchconspiracy sball not exceed tbe maximum pmkhment provided for such
misdemeanor.
0 United S~oresv Rabinowich, 238 US 78,59,35 S.Ct 682, L Ed 12 I I (1915).
''I 0 United Scores v. Cangiono, 49 1 F.2d 906(zDdCir. 1974); cett denied 4 I9 U.S. 904 (1974).

- . .

3.

Legal doctrhes under the ~ ; d & a l ' ~ r i m i n aLaw
l tbat could render s ~ c c f i c
cooduct, otherwise criminal, not unlawful

(U) Generally, the following discussion identifies legal doctrines and defenses
applicable to the interrogation of unlawful combatants, and the decision process related to
them. In practice, their efficacy as to any person or circumstance will be factdependent.

(U) As the Supreme Court has recognized, and as we will explain fiuther below,
the President enjoys complete discretion in tbe exercise of his Commander-in-Chief
authority including in conducting operations against hostile forces. Because both "ft]hc
executive power and the command of the military and naval for~esis vested in the
President," the Supreme Court has unanimously stated that it is "the President alone who
is constitutionally invested with the entire charge of hostile operations." Hamilron v.
Dillin, 88 U.S. (21 Wall.) 73,87 (I 874) (emphasis added).

0 In light of the President's complete authority over the conduct of war,
without a clear statement othkvise, criminal statutes are not read as in6n'nging on the
President's ultimate authority in these areas. The Supreme Court has established a canon
of statutory construction that statutes are to be cons&ed in a manner that avoids
constitutional dificultks so long as a reasonable alternative construction is available.
See, e.g., Edward J. DeBanolo Corp. v. Florida GulfCwst Bldg. & Constr. Trades
Council, 485 U.S. 568,575 ( I 988) (citing NLRB v. ~drholicBishop of Chicago, 440 US.
490,499-501,504 (1 979)) ("[Wlherc an otherwise acceptable construction of a statute
would raise serious constitutional problems, [courts] will construe [a] statute to avoid
such problems unless such construction is plainJy contrary to the intent of Congress.")
This canon of construction applies especially where an act of Congress could be read to
encroach upon powers constitutionaUy committed to a coordinate branch ofgovernment.
See, e.g., Franklin v. Massachuserrs, 505 U.S.788, 800-1 (I 992) (citation omitted) ("Out
of respect for the separation of powers and the unique constitutional position of the
President, we find that textual silence is not enough to subject the President to the
provisions ofthe [Administrative Procedure Act]. We would require an express
statement by Congress before assuming it intended the President's performance ofhis
statutory duties to be reviewed for abuse of discretion."); Public Citizen V. United States
Dep't of Justice, 491 U.S.440,465-67 (1989) (construing Federal Advisory Committee
Act not to apply to advice given by American Bar Association to the President on judicial
nominations, to avoid potential constitutional question regarding encroachment on
Presidential power to appoint judges).
(U) In the area of foreign affairs, and war powers in particular, the avoidance
canon has special force. See, e.g., D q t ofNavy v. Egan, 484 US.5 18,530 (1 988)
{"unless Congress specifically has provided otherwise, courts traditionally have been
reluctant to intrude upon Lhe authority df the Executive in military and national security
affairs."); Japan Wtaling Ass 'n V. American Cezacean Socy, 478 US.221,232-33
( 1 986) (construing federal statutes to avoid curiailment of traditional presidential

prerogatives in foreign affairs). It should not be lightly assumed that Congress has acted
to interfere with the President's constitutionally superior position as Chief Executive and
Commander-in-Chief in the area of military operations. See Egan. 484 US.af 529
(quoting Haig v. Agee, 1453 U.S. 280,293-94 (1981). See also Agee, 433 U.S. at 291.
(deference to Executive Branch is "especially" appropriate "in the area of national
security'?.

(U) In order to respect the President's inherent constitutional authority to manage
a military campaign, I8 U.S.C.g2340A (the prohibition against torture) as well as any
other potentially applicable statute must be construed a s inapplicable to interrogations
.
undertaken pursuant to his Comander-in-Chief authority. Congress lacks authority
under Article 1 to set the terms and conditions under which the President may exercise his
authority as Cornmander-in-Chief to control the conduct of operations during a war- The
President's power to detain and interrogate enemy combatants &ses out of his
constitutional authority as Comrnander-in-Chief. A construction of Section 2340A that
applied the provision to regulate the President's authority as Commander-in-Chieftof to
determine the interrogation and treatment of enemy combatants would raise serious
constitutional questions. Congress may no more regulate the President's ability to detain
and interrogate enemy combatants than it may regulate his ability to direct troop
movements on the battlefield. Accordingly, we would construe Section 2340A to avoid
this constitutional difficulty,and conclude that it does not apply to the President's
detention and interrogation of enemy combatants pursuant to his Commander-in-Chief
authority.

(U) This approach is consistent with previous decisions of the DO3 involving the
application of federal criminal law. For example, DOJ has pieviously construed the
c&grcssional contempt statute as inapplicable to executive branch officials who refuse to
comply with congressional subpoenas because of an assertion of executive privilege. la a
1984 opinion, DOJ concluded that

"

if executive officials were subject to prosecution for criminal contempt'wheilever
they camkd out the President's claim of executive privilege, it would significantly
burden and immeasurably impair the President's ability to fblfill his constitutional
duties. Therefore, the separation ofpowers principles that underlie the doctrine'of
executive privilege ako would preclude an application of the contempt of
Congress statute to punish officials for aiding the President in asserting his
constitutional privilege.

Prosecution for Conlempt of Congress of an Executive Branch Oficial Who Has Asserted
A Claim of Executive Privilege, 8 Op.O.L.C.101, 134 (May 30, 1984). Likewise, if
executive officials were subject to prosecution for conducting interrogations when they
were canying out tbe President's Commander-in-Chief powers, "it would significantly
burden and immeasurably impair the President's ability to fulfill his constitutiond
duties." These constitutional principles preclude an application of Section 2340A to
punish officials for aiding the President in exercising his exclusive constitutional
authorities. Id.

0It could be argued that Congress enacted 18 U.S.C. 2340A with full
knowledge and consideration of the President's Commander-in-=ef power, and that
Congress intended to restrict his discretion; however, the Department of Justice could n d
enforce Section 2340A against federal officials acting pursuant to the President's
constitutional authority to wage a military campaign. Indeed, in a different context, DOJ
has concluded that both courts and prosecutors should reject prosecutions that apply
federal criminal laws to activity that is authorized pursuant to one of the President's
constitutional powers. DOJ,for example, has previously concluded that Congress could
not constitutionally extend the congressional contempt statute to executive branch
officials who refuse to comply with congressional subpoenas because of an assertion of
executive privilege. They opined that "courts...would surely conclude that a criminal
prosecution for the exercise of a presumptively valid, constitutionally based privilege is
not consistent with the Constitution." 8 Op. O.L.C. at 141. Further,DOJ concluded that
it could not bring a criminal prosecution against a defendant who had acted pursuant to
an exercise of the President's constitutional power. "The President, through a United
States Attorney, need not, indeed may not, prosecute criminally a subordinate for
asserting on his behalf a claim of executive privilege. Nor could the Legislative Branch
or the courts require or implement the prosecution of such an individual." Id. Although
Congress may define federal crimes that the President, through the Take Care Clause,
should prosecute, Congress cannot compel the President to prosecute outcomei t a k a
pursuant to the President's own constitutional authority. If Congress could do so, it could
control the President's authority through the manipulation of federal Miminal law.
0 There are even greater concerns with respect to prosecutions arising out of
the exercise of the President's express authority as Commander-in-Chief than with
prosecutions arising out ofthe assenion of executive privilege. In a series of opinions
examining various legal questions arising after September 1I, 2001, DOJ explained the
scope of the President's Commander-in-Chief power. We briefly summan'ze the findings
of those opinions here. The President's constitutional power to protect the security of the
United States and the lives and safety of its people must be understood in light of the .
Founders' intention to create a federal government "cloathed wi&all the powers requisite
to the complete execution of Its bust." The Federalist No. 23, at 147 (Alexander
Hamilton) (Jacob E Cooke ed. 196 1). Foremost among the objectives committed to fiat
trust by the Constitution is the security of the nation. As Hamilton explained in arguing
for the Constitution's adoption, because "the circumstances which may affect the public
safety" are not reducible within certain deteqnhate limits,
it must be admitted, as necessary consequence, that there can be no limitation of
that authority, which is to provide for the defense and protection of the
community, in any matter essential to its eacacy.
~

.

Id. at 147-48. Within the limits that tfie Constitution itself imposes, the scope and
distribution of the powers to protect national secwity must be construed to authorize tbe
most efficacious defense of the nation and its intereW in accordance "with the realistic
purposes of the entire instrument." Lichter v. United Stales, 334 U.S. 742, 782 (I 948).

'

The text, structure, and history of the Constitution establish that the
Founders entrusted the President with the primary responsibility, and therefore the power,
to ensure the security of United States in situations of grave and unforeseen ederpmcies.
The decision to deploy military force in the deknse of United States interests ib expressly
placed under Presidential Authority by the Vesting Clause, U.S.Const. Art. I, § 1, cl.1,
and by the Commander-in-Chief Clause, id., $2, cl. 1." DO1 has long understood tbe
Commander-in-Chief Clause in particular as an affirmative grant of authority to the
President. The Framers understood the Clause as investing the President with the fullest
range ofpower understood at the time of the ratification of the Constitution as belonging
to the military commander. In addition, the Structure of the Constitution demonstrates
that any power traditionally understood as pertaining to the executive which includes the
conduct of warfare and the defense of the nation unless expressly assigned in the
Constitution to Congress, is vested in the President. Article II, section 1 makes this clear
by stating that the "executive Power shall be vested in a President of the United States of
America" That sweeping grant vests in the President an menumerated "executive powei"
and contrasts with the specific enumeration of the powers-those '%ereinngranted to
Congress in Article I. The implications of constitutional text and structme art confirmed
by the practical consideration that national security decisions require the unity in purpose
and energy in action that characterize the Presidency rather than ~ongress.'~
CU) As the Supreme Court has recognized, the Commander-in-Chief power and
the President's obligation to protect the nation imply the ancillary powers necessary to.

--

" (U) See Johnson v. Eisenmager, 339 U.S. 763, 789 (1950) (Resident bas authority to deploy Umted
States armed forces "abroad or to any particular region") Fleming v. Page, 50 U.S.49 How) 603, 614-15
(1950) ("As commande~-inshief,[the President] is authorized to direct tbc movements of tbc naval and
military forces placed by law at his command, and to employ tbem in the manna he may deem most
effectual") Loving v. Unired Starer. 5 17 US.748,776 (1 996) (Scalia, J., concuning in part and concaming
in judgment) (Tbe inberent powers of the Commander-in-Chief "are clearly extensive."); Maul v. Uniied
Stares, 274 U.S. 501. 515-16 (1927) (Brandcis & H o l m , JJ., concuning) (President my direct any
revenue cutter to cruise in any water in order to perform any duty of tiwservicc3; G r n m o n ~ ~ ~ l t h
Macrochwen~v. bird. 451 F.2d 26,32 (1st Cir. 1971) (the President has "porngs cod^-im-Cbicf
to station forces abroad"); Erpone Vallandighom, 28 F.Cas. 874,922 (C.C.S.D.Ohio (1863)-(No. 16,816)
(in acting "under this power wbere there is no express legislative declaration, the president is guided solcly
by his own judgment land discretion"); Author@ ro Use United Szares Milirary Forces in Somalia, 16 Op.
0.LC 6.6 (Der 4,1992) @ a n , A r ~ o r n qGenmal).
(U) Judicial decisions since tbe beginning of tbc Republic c o n f i the President's constitutional p o w
and duty to repcl military action against the United States and to take measures to prevent t& rccuneDce of
an attack. As Justice Joseph Story said long ago, "mt may be fit and proper for tbc government, in tbe
exercise of the high discretion confided to thc executive, for @eat public purposes, to act on a sudden
emergency. or to prevent an irreparable mischief, by summary measures, wXch-an not f o d hi the text of
the laws." n e Apollon. 22 U S . (9Wheat) 362,36667 (1824). Utbc President is confronted with an
unforeseen attack on the territory and people of tbe United States, or other immediate dangerous threat to
American interests and security, it is his constitutional responsibility to respond to that threat witb wbattva
means are necessary. See e g., n e Prite Cares, 67 U.S. (2 Black) 635,668 (I 862) ("Ua war be made by
invasion or a foreign nation, tbe President is not only authorized but bound to resist force by
force.. .witbout waitmg for any special kgislative autboriry.3; United Starer v. Smith, 27 F.Cas;
1192,1229-30 (C.CJ)N.Y, 1.46) (No. 16J42) (Paterson, Circuit Justice) (regardless of statutory
authorization. it is "the duty ...of the executive magstrate ...to repcl an mvading foe") see ah0 3 Stary,
Commenron'es 4 I485 ([tJbc conmand aod application of tbe public force...to maintain peace, and to resist
fore& invasion" are executive p o ~ r s ) .

their successful exercise. "The first of the enumerated powers of the President is that he
shall be Commander-in-Chief of the Anny and Navy of the United States. And of
course, the grant of war power includes all that is necessary and proper for canying those
powers into execution." Johnson V. Eisentrager, 339 U.S. 763, 788 (1 950). In wartime,
it is for the President alone to decide what methods to use to best prevail against the
enemy. The President's complete discretion in exercising the Commander-in-Chief
power has been recognized by the courts. In the Prize Cases, 67 U.S. (2 Black) 635,670
(1 862), for exarnpk, the Court explained that whether the President, "in hlfilling his
duties as Commander in Chief', had appropriately responded to the rebellion of the
southern states was a question "'to be decided by him" and which the Court could not
question, but must leave to "the poIitical department of the Government to which this
power was entrusted."

0 One of the core functions of the Commander-in-Chief is that of capturing,

-

detaining, and interrogating members of the enemy. It is well settled that the President
may seize and detain enemy combatants, at least for the duration of tbe conflict, and the
laws of war make clear that prisoners may be interrogated for information concerning the
enemy, its strength, and its plans. Numerous Presidents have ordered the capture,
detention, and questioning of enemy combatants during virtually every major conflict in
the Nation's history, including recent conflicts in Korea, Vietnam, and the Persian Gulf.
Recognizing this authority, Congress has never attempted to restrict or interfere with the
President's authority on this score.
r.

(U) Any effort by Congress to regulate the interrogation of unlawfbl combatants
would violate the Constitution's sole vesting of the Commander-in-Chief authority in the
President. Tbere can be little doubt that intelligence operations, such as the detention and
interrogation of enemy combatants and leaders, are both necessary and proper for tbc
effective conduct of a military campaign. Xndeed, such operations may be of more
importance in a war with an international terrorist organization than one with the
conventional armed forces of a nation-state, due to the former's emphasis on secret
operations and surprise attacks against civilians. It may be the case that only successful
interrogations can provide the information necessary to prevent the success of covert
terrorist attacks upon the United States and its citizens. Congress can no more intdere
with the President's conduct of the interrogation of enemy combatants than it can dictate
strategy or tactical decisions on tbe battlefield. Just as statutes tbat order the President to
conduct warfare in a certain manner or for specific goals would be unconstitutional, so .
too are laws that seek to prevent the President born gaining the intelligence be believes
necessary to prevent atxacks upon the United States.

(U) As this authority is inherent in the President, it would be appropriate within
the context of the war on terrorism for this authority to be stated expressly in a
Presidential directive or other writing.20
/i

(U)Although applicaa'on of tbe Cornmandu-in-Chief authority docs not require a specific written
directive, as an cvidentiary X

~ B a~*en
J

memorialize tbc a ~ t b ~ t y .

ksidential duectivc or other doament would s m e to

.

b. Necessity
4

0 The defense of necessity could be raised, under the current circumstances, to an
allegation of a violation of a criminal statute. Ofien referred to as the "choice of evils"
defense, necessity has been defined as follows:
Conduct that the actor believes to be necessary to avoid a harm or evil to himself
or to another is justifiable, provided that:
(a) the h a m or evil sought to be avoided by such' conduct is greater than that
sought to be prevented by the law defining the offense charged; and
(b) neither the Code nor other Jaw defining the offense provides exceptions or
defenses dealing with the specific situation involved; and .

(c) a legislative purpose to exclude the justification claimed does not otherwise
P J ~ ~ appear.
~JY
Model Penal code 3 3.02. See olso Wayne R. LaFave & Austin W. Scott, 1 ~ubstantiic
Criminal Law 3 5.4 at 627 (1986 & 2002 supp.) ("LaFave & Scott"). Although there is
no federal statute that generally establishes necessity or other justifications as defenses to
federal criminal laws, the Supreme Court has recognized tbe defense. See United Sram
v. Bailey, 444 U.S. 394,410 (1980) (relying on LaFave & Scott and Model Penal Code
definitions of necessity defense).

0 The necessity defense may prove especially relevant in the current
circumstances. As it has been described in the case law and literature, the purpose behind
necessity is one ofpublic policy. ~ i c o r d i to
n ~LaFave & Scott, "'the law bught to
promote the achievement ofhigher values at tbe expense of lesser values, and sometimes
the greater good for society will be accomplished by violating the literal language of the
criminal law." LaFave & Scott, at 629. In particular, the necessity" defslse can justify the
intentional killing of one person to save two others because "'it is bettb that F o lives be
saved and one lost than that two be lost and one saved." Id. Or, put in the language of a
choice of evils, "the evil involved in violating the terns of the criminal law (...even
taking anotljer's life) may be less than that which would result from literal compliance
with the Iaw (...two lives lost)." Jd.

0Additional elements of the necessity defense are worth noting here. First, the
defense is not Iirnited to certain types of harms. Therefore, the ham inflicted by
necessity may include intentional homicide, so long as the harm avoided is greater (i.e.,
preventing more deaths) Id. at 634.- Second, it must actually be the defendant's intention
to avoid the greater harm; intending to commit murder and then learning only later that
the death had the fortuitous result of saving other lives will not support a necessity
defense. Id. at 635. Third, if the defendant reasonably believes that the kser harm as
necessary, even if, unknown to him, it was not, he may still avail himself of the defense.
As LaFave and Scott explain, "if A kills 3 reasonably believing it to be necessary to save
C and D, he is not guilti of murder even though,
to A, C and D could have been
. >,. unknown
.-.

rescued without the necessity of killing 3."Id. Fourth, it is for the court, and not the
defendant to judge whether the harm avoided outweighed the harm done. Jd at 636.
FiAh, the defendant cannot rely upon the necessity defense if a third alternative that will
cause less harm is open and known to him.
&lthougb
not every interrogation that could violate the provisions of
Section 2340A or 0 t h potentially applicable statutes would bigger a necessity defense,
it appears that under the current circumstances there may be support for sucb defense.
On September 1 I, 2001, a1 Qaida launched a surprise covert attack on civilian targets in
the United States that led to the deaths ofthousands and financial losses in the billions of
dollars. According to public &d governmental reports, a1 Qaida has other sleeper cells
within the United States that may be planning simjlar attacks. Indeed, a1 Qaida's plans
apparently include efforts to develop and deploy chemical, biological, and nuclear
weapons of mass destruction. Under these circumstances, a detainee may possess
information that could enable the United States to prevent attacks that potentially could
equal or surpass the September 11 attacks in their magnitude. Clearly, any hann that
might occur during an interrogation would pale to insignificance compared to the barm
avoided by preventing such an attack, which could take hundreds or thousands of lives.

u

e n d e r this rationale, two factors will help indicate when the necessity d e h s e
could appropriately be invoked. First, the more certain that government officials are that
a particular individual has information needed to prevent an attack, the more necessary
interrogation will be. Second, the more likely it a p p e d that a terrorist attack is likely to
occur, and tbe greater the amount of damage expected fiom such an attack, the more that
an interrogation to get information would become necessary. Of course, the strength of
the necessity defmse depends on the circumstances that prevail, and the knowledge of the
government actors involved, when the interrogation is conducted. While every
interrogation that mighl violate Section 2340A or other potentially applicable statutes
does not trigger a necessity defense, we can say that certain circumstances could support
sucb a defense.

-

(U) Legal authorities identify an important exception to the necessity defense. Tbe
defense is available "only in situations wherein the legislature has not itself, in its
criminal statute, made a determination of values." Id. at 629. Thus, if Congress
explicitly has made clear that violation of a statute cannot be outweighed by the harm
avoided, courts cannot recognize the necessity defense. W a v e and Jsrael provide as an
example an abortion statute that made clear that abortions even to save the life of the
mother would still be a crime; in such cases the necessity defense would be unavailable.
Id. at 630. Here, however, Congress has not explicitly made a determination of values
vis-a-vis torture. In fact, Congress explicitly removed efforts to remove torture &om the
weighing of values permjtkd by the necessity &fen~e.~'
/

h & CAT, torture is defined as the intentional infliction of severe pain or s

u "for sucb
~ purposes
~
as obtaining horn him or a third person information or a codkssion." CAT art 1.1. Onc could argue tbat
such a definition rcprcsented an attempt to indicae &at tbe good of obtainins information-no r n a t ~ what
r
& circu~lilnc.ts<ould not justify an act of torture. In otha words, necessity would n o t be a ddime. Zn

:

Self-Defense

(U) Even if a court were to find that necessity did not justify the violationbf fa
criminal statute, a defendant could still appropriately raise a claim of sel&defenie, The
rigbi to self-defense, even when it involves deadly force, is deeply embedded in our law,
both as to individuals and as to the nation as a whole. As the C o w of Appeals for the
D.C.Circuit has explained:

More than two centuries ago, Blackstone, best known of the expositors of the
English common law taught that "all homicide is malicious, and of course
amounts to murder, unless...excused on the account of accident or selfpreservation." Self-defense, as a doctrine legally exonerating the taking of human
life, is as viable now as it was in Blackstone's time.
United Szozer v. Peterson, 483 F2d 1222, 1228-29 (D.C. Cir. 1973). Selfdefense is s
common-law defense to federal criminal law offenses, and nothing'in the text, structure
or history of Seciion 2340A precludes its application to a charge of torture. In the
absence of any textual provision to the contrary, we assume self-defense cap_k.an .
.
.
appropnate defense to an allegation of torture,
.

.

,.

0 The doctrine of self-defense pennits the use of force to prevent harm to another
person. As LaFave and Scott explain, one is justified in using reasonable force in defense
of another person, even a stranger, when he reasonably believes that the otber is in
immediate danger of unlawful bodily harm fiom his adversary and that the use of such
force is necessary to avoid this danger." Id. at 663-64. Ultimately, even deadly force is
permissible, but "only when the attack of the adversary upon the other, person reasonably
appears to the defender to be a deadly attack." Id. at 664. As with our discussion of
necessity, we will review the significant elements of this defense." According to LaFave
and Scott, the elements of the defense of others are the same as tGose that apply to
individual self-defense.
enacting Section 2340, however, Congress removed the purpose element in the d e f ~ d o of
n tome,
i
eof values by statute. By leaving Section 2340 s h t as to tbc
evidencing an intention to remove any f
hann done by torture in compiwison to otbcr hamrs, Congress allowed the necessity defense to apply wben
appropriate.
Furtbcr, the CAT contains an additional provision that "no exceptional c~cumstanccswbatsoevcr, whether
a state of war or e threat of war, internal polirical instability or.any other public emergency, may be invoked
as a justification of tome," CAT art. 22. Aware of this provision of the treaty and of the debnition of tbe
necessity defense that allows the legislature to providefor an exception to the defew, Scc Modd P e d
Code 5 3,02@), C o q e s s did not incorporate CAT article 2.2 into Section 2-4. Given that Congress
omiwd CATSeffort to bar a necessity or wartime ckfcnx, Section 2340 could be rcad as pennitling tbe
defense.

"

0 Early cases had suggsted that in order to be elig~blefor dcfense of anotber, one should have some
persona] relationship with tbe one in need ofprotection. That view has been discarded. W a v e Q Scott at
.- .
664.

(U) First>self-defense requires that the usd of fdrce be necerrmy 40 avoid the danger
of unlawfi~lbodily harm. Id. at 649. A defender may justifiably use deadly force if he
reasonably believes that the other person is about to inflk t unlawful death or serious
bodily harm upon another, and that it is necessary to use such force to prevent it. Id. at
652. Looked at from the opposite perspective, the defender may not use force kben the
force would be as equally effective at a later time and the defender suffets no harm or
risk by waiting. See Paul H.Robinson, 2 Criminal Law Defenses § 131(c) at 77 (I 984).
If, however, other options permit the defender to retreat safely fiom conf?ontation
without having to resort to deadly force, the use of force may not be necessary in the first
place. LaFave and Scott, at 659-60.
(U) Second, selfdefense requires that the defendant's belief in the necessity of using
force be reasonable. Lfa defendant honestly but unreasonably believed force was
necessary, he will not be able to make out a successful claim of self-defense. Id. at 654.
Conversely, if a defendant reasonably believed an attack was to occur, but the facts
subsequently showed no attack was threatened, he may still raise self-defense. As
LaFave and Scott explain, "one may be justified in shooting to death an adversary who,
having threatened to kill him,reaches for his pocket as if for a gun,thougb it later
appears that he had no gun and that he was only reaching for his handkerchief." Id.
Some authorities such as the Model Penal Code, even eliminate the reasonabifity element,
and require only (hat the defender honestly bejieved regardless of its reasonkbleness-that
the use of force was necessary.

.-

(U) Third, many legal authorities include tbe requirement that a defender must
reasonably believe that the unlawful violence is "imminent" before he can use force in his
defense. It would be a mistake, however, to equate imminence necessarily with ti&&that an attack is immediately about to occur. Rather, as the Model Penal Code explains,
what is essential is that the defensive response must be "immediately necessary," Model
Penal Code 5 3.04(1). Indeed, imminence must be merely another way of expressing the
requirement of necessity. Robinson at 78. LaFave and Scott, for example, believe that
the imminence requirement makes sense as part of a necessity defense because if an
attack is not immediately upon the defender, the defender may have atber options
available to avoid the attack that do not involve the use of force. LaFavc and Scott at
656. If, however, the fact oithe attack becomes certain and no other options remain the
use of force may be justified. To use a well-known hypothetical, if A were to kidnap a d
confine B,and then tell 3 he would kill B one week later, B would be justifjed in using
force in seWdefense, even if the opportunity arose before the week bad passed. Id. at
656;see also Robinson at § 131(c)(l) at 78. h this hypothetical, while the attack itself is
not imminent, B's use of force becomes imnedititely necessary whenever he has an
opportunity to save himself fiom A.

0 Fourth, the amount of force should be proportional to the threat, As LaFave
and Scott explain, "the amount of force,which [the defender) may justifiably use must be
reasonably related to the threatened h& which he seeks to avoid." LaFave and Scdt at
65 1. Thus, one may not use deadly force in response to a threat that does not rise to death
or serious bodily harm. lf such h a m may result however, deadly force is appropriate.

As the Model Penal Code 4 3.04(2)(b) states, "[!]he use of deadly force is not justifiable
unless the actor believes !hat sucd f o r e is necessary to protect himself against death,
serious bodily injury, kidnapping or sexual intercourse compelled by force or thrdat."

d

!

Under the current circumstances, a defendant accused of violating tBe
criminal prohibitions described above could have, in certain circumstances, grounds to
properly claim the defense of another. The threat of an impending terrorist attack
threatens the lives of hundreds if not thousands of American citizens. Whether such a
defense will be upheld depends on the specific context within whjcb the interrogation
decision is made. If an attack appears increasingly likely, but our intelligence s-ces
and Armed Forces cannot prevent it without the infonnation fiom tbe interrogation of a
specific individual, then the more likely it will appear that the conduct in question will be
seen as necessary. If intelligence and other infonnation support the conclusion that attack
is increasingly certain, then the necessity for the interrogation will be reasonable. The
increasing certainty of an attack will also satisfy the imminence requirement. Finally, the
fact that previous al Qaida attacks have had as their aim the deaths of American citizens,
and that evidence of other plots have had a similar goal in mind, would j&fy
proportionality of interrogation methods designed to elicit information to prevent them.

u

+WFj To be sure, this situation is difl'erent h m the usual self-definse
justification, and indeed, it overlaps with elements of the necessity defense. Self-defense
as usually discussed involves using force against an individual who is about to conduct
the attack. In the current circumstances, however, an enemy combatant in detention does
not himself present a threat of harm. He is not actually carrying out the attack, rather he
has participated in the planning and preparation for the attack, or merely bas knowledge
of the attack through his membership in the terrori'st organization. Nonetheless, leading
scholarly commentators believe that interrogation of such individuals using methods that
might violate Section 2340A would be justified under the doctrine of self-defense,
because the combatant by aiding and promoting the terrorist plot "bas culpably caused the
situation here someone might get hurt. If hurting him is the only v a n s to prevent the
death or injury of others put at risk by his actions, such torture s h d d be pennissibk, and
on the same basis that self-defense is permissible." Michael S. Moon, T o m e and the
Balance ofEviIs, 23 Israel L. Rev. 280,323 (1 989) (symposium on Israel's Landau
Commission R ~ J I O ~ ~ ) .See
*
also Alan M. Dershowitz, Is It Necessary to Apply a'Physical
Pressure " to Terrorists-md to Lie Abaut It?, 23 Israel L. Rev. 192, 199-200(1 989).
Thus, some commentators believe that by helping to create the threat of loss o f life,
terrorists become culpable for the threat even though they do not actually cany out the
attack itself. If necessary, they may be bur[ in an interrogation because they are part of
the mechanism that has set the atcack in motion, just as is someone who feeds
ammunition or targeting infonnation to an attacker. Moore, at 323.

a (U) Moore datiqyishcs that case horn one in which a person has information that could stop a terrorist
hand in the tenorist activity itself, such as an innocent puson who karns of
the attack from bcr spouse. Moore,23 Israel L. Rev. a t 324. Such individuals, Moore finds, would not be
subject 10L ~ use
C of force in self-defense, aitbougb tbey might under tbe docpine of necessity.
,,
attack, but udm does not take a

.,

. -... -

A claint by an individual of the defense of another would be fiuther
supported by the fact that in this case, the nation itself is under attack and has the right to
self-defense. This fact can bolster and support an individual claim of self-defense in a
prosecution, according to the Supreme Court in In re Neagie, 135 U.S. 1 (I 890).- In that
case, the State of Califomh arrested and held deputy U.S. Marshal Neagle for shooting
and killing the assailant of Supreme Court Justice Field. In granting the writ of habeas
corpus for Neagle's release, the Supreme Coint did not rely alone upon the marshal's right
to defend another or his right to self-defense. Rather, the Court found that Neagle, as an
agent ofthe United States and ofthe executive branch, was justified in the killing because
in protecting Justice Field, he was acting pursuant to the executive branch's inherent
constitutional authority to protect the United States government. Id. at 67 ("We cannot
doubt the power of the president to take measures for the protection of a judge of one of
the courts of the United States who, while in the discharge of the duties of his office,
is
threatened with a personal attack whicb may probably result in his death.") That
authority derives, according to the Court, &om the President's power under Article I1 to
take care that the laws are faithhlly executed. In other words, Neagle as a federal oficca
not o d y could raise self-defense or defense of another, but also could d e h d his actions
on the ground that he was implementing the Executive Branch's authority to protect the
UN'ted States government.
'

0Jf the fight to defend the national government can be raised as a defense in an
individual prosecution as Neagle suggests, then a government defendant, acting in his
oflicial capacity, should be able to argue that any condiict that arguably violated a
criminal prohibition was undeitaken pursuant to more than just individual self-defense or
defense of another. In addition, the defendant could claim that be was fulfilling the
Executive Brmcb's aulbon'ty to protect tbe federal government, and the nation, &om
attack. The September 1 1 attacks have already triggered that authority, as recognized
both under domestic and international law. Following the example o f b re NeagIe, we
conclude that a government defendant may also argue that his conduct of an intenogation
properly authorized, is justified on the basis of protecting the nation from attack.

..,

0 There can be little doubt that the nation's right to selfidefense bas been
triggered under our law. Tbe Constitution announces that one of its purposes is "to
provide for the common defense." U.S. Const., Preamble. Article I, § 8 declares that
Congress is to exercise its powers to "provjde for the common defense." &e at30 2 Pub.
Papen of Ronald Reagan 92492 1.1988-89) (right to self-defense recognized by Article
51 of the U.N. Charter). The President has particular responsibility and power to take
steps to defend the nation and its people. In re Neagle, I35 U.S at 64. See also US.
Const., art A!, 8 4 ('The United States shall. . protect [each ofthe States] against
Invasion"). As Commander-in-Chief and Chief Executive, he may use the Anned Forces
to protect the nation and its people. See, e.g., United Slam v. Verdugo-Urquidez;494
U.S. 259,273 ( 1 990). And he may employ secret agents to aid in his work as
Commander-in-Chief. Totten V. United StatesD92 U.S.105, 106 (I 876). As tbe Supreme
Court observed in D e Prize Cases. 6 f U.S. (2 Black) 635 (I S62), in response 4 0 an
attack on the United States "the President is not only authorized but bound to resist
f m e by force ...without waiting for any special legislative aut?ority." Id at 668. Tbe
September 11 events were a direct attack on the United States, and as we have expiahmd

above, the President has authorized the use of military force with the support of
t
congress."

(U) As DO1 has made ckar in opinions involving the war on al ~aida,'t.he
nation's right to self-defense has been triggered by the events of September I 1. if a
government defendant were fohann an enemy combatant during an interrogation in a
manner that might arguably violate criminal prohibition, he would be doing so in order to
prevent further attacks on the United States by the a1 Qaida .terrorist network. In that
case, DOJ believes that he could argue that the executive branch's constitutional authority
to protect the nation fiom attack justified his actions. This national and international
version of the right to self-defense could supplement and bolster the government
defendant's individual right.
d.

Military Law Enforcement Actions

(U)Use of force in military law enforcement is authorized for (1) self-defense
and defense of others against a hostile person when in imminent danger of death or
serious bodily harm by the hostile person; (2) to prevent tbe achlal theft or sabotage of
assets vital to national security; (3) to prevent the actual theft or sabotage of resources
that are inherentJy dangerous to others; (4) to prevent the commission of a serious crime
that involves imminent danger of death or serious bodily harm; (5) to prevent the
destruction of vital pubfjc utilities or similar critical inhstructure; (6) for apprehension;
and (7) to prevent escape. @ODD 52 1O.56,1 Nov 200 I). These justifications
contemplate the use of force against a person who has committed, is committing, or is
a serious offense. Although we are not aware of any authority that
about to co-t,
applies these concepts in the interrogation context, the justified use of force in military
law enforcement may provide useful comparisons to the use of force against a detainee to
extract intelligence for the specific purpose of preventing a serious and imminent tenonst
incident.

"

(U) While the President's constitutional determination alone is sufficicot to justify tbt nation's resort to
self-defense, it ako bean noting that the right to selfdefense is fut-her recognized under international law.
Article 5 1 of tbc U.N. Charter declares that "[nJothing in the present C h e r shall *air
tbe inherent right
of individual or c o k t i v e seK-defense ifan armed attack occurs against a Member of tbc United Nations
until thc Security Council bas taken the measures necessary to maintain i n ~ t i o o apace
l
and secumy."
The attacks of Septcmba 11,2001,ckarly constitute an a m d attack against tbe United Staks, and mdeed
were the latest in a long history of a1 Qaida sponsored amcks against the United States. This conclyion
was achowledged by be Unitcd Nations Secwity Council on September 29,2001,wbcn it unanimously
adopted Resolution 1373 explici* n ~ e a f h n h tbc
g inbcrent rigbt of individual and coUcctjve deknsc as
recognized by the cbanu ofthe United Nations. This rigbt of stlfkkfense is a right to effective selfdefense. In other words, tbe victim stare has tbc right to use force against the aggressor who has initiated an
"armed attack" unril tbe thrcat has abated. Tbe United States, through its miitary and intclligcnct
personnel, bas a right recognized by Arricle 51 to coatinuc using force until s u b time as the threat y ~ x d
by a] Qaida and other tenonst g o q s connected to tbe September 1 ltb attack is completely endcd." Other
treaties re-affm the right oitbe Unkd Staks to use force in its sclf-deiense. Set,c.g., Inter-Amei~~:
11
Treaty of Reciprocal Assistaace, art. 3, Scpt 2, 1947, P.1A.S. No. 1838,21 U.N.T.S. 77 W o Trear; !;
H o d Atlantic Treaty, art. 5, Apr.

.
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e.

Superior Orders

(U) Under both international law and U.S. law, an order to commit an obviously
criminal act, such as the wanton killing of a noncombatant or tbe torture of a prisoner, is
an unlawful order and will not relieve a subordinate of his responsibility to comply with
the law of armed conflkt." Only if the individual did not know of the unlawfulness of
an order, and he could not reasonably be expected under the circumstances'to recognize
the order as unlawful, will the defense of obedience of a superior order protect a
subordinate born the consequences of violation of the law of armed conflict.26
Ol) Under international law, the fact that-a war crime is committed pursuant to che

orders of a military or civilian superior does not by itself relieve the subordinate
committing it fiom criminal responsibili under international law.n It may, however, be
considered in mitigation of

7

CU) For instance, the Charter of the International Military Tribunal at Nuremberg,
art. 8, stated:
. ..

The fact that the Defendant acted pursuant to order of his Government or of a
superior shall not free bim fiom responsibility, but may be considered in
mitigation of punishment if the Tn'bunal determine's that justice so requires.'g

(U) Similarly, the Statute for the International Tribunal for Yugoslavia, and the
Statute for the hternational Criminal Tniunal for Rw&da provide (in articles 7(4) &
6(4), respectively) provide:
The fact that an accused person acled pursuant to an order of a Government or of
a superior shall not relieve him of criminal responsibility, but may be considered
in anticipation ofpunishment if the Tniunaf determines that justice so requires.
(U)As to the general attitude taken by military tn'tihals toward the plea of
superior orders, the following statement is representative:
Jt cannot be questioned that acts done in time of war under the military
authority of an enemy cannot involve any criminal liability on the part of
officersor soldiers if the acts are not prohibited by the conventional or
customary rules of war. Implicit obedience to orders of supen'or officers
(U) See Seaion 6.1.4, Annotated Suppkment lo thc Commander's Handbook on tbe Law of Naval
operations (NWP I-14M 1997)
26 Id
"The International Criminal Court also takes this view. Artick 33 of tbc R o w Statute,
recogniw that. "1. The fact tbat a crime within the jurjsdiction of the Court bas bum committed
by a person pursuant to an order of a Government or of a superior, wbetber military or civilian,
shall not relieve tbat person of criminal responsibility unless: {a) The pmon was under a kgal
obligation to obey orders of the ~overnmentprssupcrior in question; @) The p o n did nor know
that the order was unlawful; and (c)mmdtr was not manihdy unlawful. 2. For tbe purposes
of this article, orders to coinmit genocide or crimes against humanhy are manifestly unlawful."
Id., at 96.2-5.5.1.
See U.S.Naval War College, lntemtional Law Documents,at 194445,255 ( I 946).

"

-

is almost indispensable to every military system. But this implks
obedience to lawful orders only. If the act done pursuant to a superior's
orders be murder, the production of the order will not make it any less'so.
It may mitigate but it cannot justify the crime. We are of the view, 1
however, that if the illegality of the order was not known to the inferior,
and he could not reasonably have been expected to know of its illegality,
no wrongful intent necessary to the commission of a crime exists and tbe
interior [sic) will be protected. But the general rule is the members of the
armed forces are bound to obey only the IawfUl orders of their
commanding officers and they cannot escape criminal liability by obeying
a command which violates international law and outrages fundamental
concepts ofjustice.
The Hostage Case (United States v. Wilhelm List er a].), 11 TWC 1236.

0 The International Military Tribunal at Nuremberg declared in its judgment
that the test of responsibility for superior orders "is not the existence of the order, but
whether moral choice was in fact
0 Domestically, the UCMJ discusses the defense of superior order in
The Manual Courts-Martial, which provides in R.C.M.916(d), MCM 2002:
It is a defense to any offense that the accused was acting pursuant to
orders unless tbe accused h e w the orders to be unlawful or a person of
ordinary sense and understanding would have known the orders to be
unlawful. An act performed pursuant to a lawful order is justified. Ag act
performed pursuant to an unlawful order is excused unless the accused knew
it to be unlawful or a person of ordinary sense and understanding would have
known the orders to be unlawfirl. .

lnjernce o/lawjGulness. An order requiring the performance of a military duty or
act may be inferred to be lawful and it is disobeyed at the. peril of the
~ubordinate.~'
(U) In sum, the defense of supen'or orders will generally be available for U.S.
Armed Forces personnel engaged in exceptional interrogations except where the conduct
goes so far as to be patently u n l a W .

(U) 1 Trial of Major War Crimhls before the LnternationaI Military Tnibunal, Nurembcrg 14 Nowmber
1945- 1 October 1946, at 224 (1947), excerpted in US.Naval War College, International Law Docuwnu,
1946-1947, at 260 (1948).
(U)'Jbis inhence does not apply to a patently illegal order, such as one that directs the commission of a
. '.
crime. (Amcle 90, -3).

"
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4.

Lack ofDOJ Representation

r

-

fir DOD o on el Charged with

ICriminal

(U) DOJ representation of a defendant is generally not available in federal
cdminal pkeedin&, even when the defendant's actions &cur within the scope of f e d d

ernp~oyrnent.~~

B.

Federal Civil Statutes

1.

28 U.S.C. $1350

CU) 28 U.S.C.$1350 extends Ihe jurisdiction of the U.S. District Courts to "any
civil uelion by an alienfor a fort on&, committed in violation of the !ow ofnations or a
treaty ojthe ~ n i r e ~d t i z t u s . " ~Section
~
1350 is a vehick by which victims of torture and
other human rights violalions by their native government and its agents have sought
judicial remedy for the wrongs they've suffered. However; all the decided cases we have
found involve foreign nationals suing in US.District Courts for conduct by foreign
ac~ord~ovemments."The District Court for the District of Columbia has detcnnined
that Section 1350 actions, by the GTMO detainees, against the United States or its agents
acting within the scope of employment fail. This is because (1) the United States has not
waived sovereign immunity to sucb suits like those brought by the detainees, and (2) the
Eisentmger doctrine barring habeas access ako precludes otber potential avenues of
jurisdiction." This of course leaves intenogators vulnc~ablein their individual capacity
for conduct a court might find to constitute torture. Assuming a court would take
jurisdiction over the matter and grant standing to the detainee36,it is possible that lhis
statute would provide an avenue of relief for actions of the United States or its agents
found to violate customary international law. f i e Department of Justice has argued that
Section 1350 does not provide a cause of action and is merely jurisdictional in nature.
The Department of Justice is currently studying wherher to participate in ongoing Section
1350 litigation.
2.

Torture Victims Protection Act ( T W A )

~.

0 In 1992, President Bush signed into law the Torture Victims Protection Act
of 1991." Appended to the U.S. Code as a note to section 1350, the TVPA specifically
creates a cause of action for individuals (or their successors) who have been subjected to
32

(U) 28 CFR f 50. I5 (aX4)

"

0 O e , for example, Abebe-ha v. Negewo, No. 93-9133, Vnird States Court of A~peals,Elcventb

''IU)28 U.S.C.

1350, tbe Alien Tort Claim Act (ATCA).

Circuit, Jao 10, 1996. In this case the 1 ltb Circuit concluded, "tbeAlien Tort Claim Act establisbes a
federal forum wbere couns may fashion domcstic common law remedies to give effect to violations of
customary i~tcmationallaw."
3s (u)Al O d d v. Uniud Sram, (DD-C., 2 4 )
36 CU) FfIa~iga
v. Peno-Irala, 630F A 876 (2nd Cir. 1980) 685, note 18, "conduct of tbe type alleged here
[tomac] would be actionable under 42 U.S.C. 4 1983, or undoubtedly tbe Corntimion, if performed by a
government official."
37 CU) pub. L.Po. 102-256, 106 Stat- 73,28 IJ.S.C 3 1350(note).

torture or extra-judicial killing by "an individual who, under actual or apparent authority,
or color of law, ofanyforeign nation (I ) subjects an individual to torture sha& in a civil
action, be liable for damages to that individual; or (2) subjects an individual to,extrajudicial killing shall, in a civil action, be liable for damages ...." (emphasis addkd)38
Thus, the TVPA does not apply to the conduct of U.S.agents acting under the color of
law.

-

C.

Applicability of the United States Constitution

1.

Applicability of the Coastitution to Aliens Outside the United States

(U) Nonresident enemy aliens do not enjoy constitutional rights outside the
sovereign territory of the United ~tates.'~The courts have held that unlawful combatants
do not gain constitutional rights upon transfer to GTMO as unlawful combatants merely
because the U.S.exercises extensive dominion and control over GTMO.* Moreova,
because the courts have rejected the concept of "de facto sovereignty," constitutional
rights apply to aliens only on sovereign U.S. temtory. (See discussion under
"Jun'sdiction of Federal Courts", injra.)
(U) Although U.S. constitutional rights do not apply to aliens at GTMO,the U.S.
criminal laws do apply to acts commitled there by virtue of GTMO's status as within the
special maritime and temtonal jurisdiction.
2.

Tbe Constitution Defining U.S. Obligations Under Joter~ationalLaw

(U) In the course of taking reservations to the Convention Against Torture and
Other Cruel, and Inhuman or Degrading Treatment or ~ ~ s h m e nthe
t ; United States
determined that the Convention's prohibitions against cruel, inhuman or degrading
treatment or punishment applied only to the extent that such conduct was prohibited by
the Fifth, Eighth and Fourteenth Amendments to our ~ o n s t i t u t i o dConsequently,
~
analysis of these amendments is significant in determining the extent40 which the United
(U)The definition of torture used in PL 102-256;s: "any act, directed against an individual in tbe
offender's custody or physical control, by which severe pain or suffering (other than pain or sufkring
arising o d y from or inherent in, or incidental to lawful sanctions) wbetha physical or mental, is
intentionally inflicted on that individual for such purposes as obtaining fiom that inb'yidurrl or a third
person information or a confession, punishing that individual for an act that individual or a third person has
committed or is suspected of having committed, intimidating or coercing that individual or a third person,
or for any reason based on discrimination of any kind." This d e f ~ t i o nis substantially s i m h (with no
meaningful dificxence) to tbc definition in tbe T o m e Statute. The definition of mental pain and suffering
is tbe simc as in the T o m e Statute.
(U)Eirennoger at 764.
0 A1 Odoh v. UnitedSloier,@D.C., 2002).
" ( ~Amcks
j
of ratification, 21 Oct 1994: "I. Tbe Senate's advice andconsent is subject to tbe followhg
reservations: (I) That the United Stares considers itself bound by tbe obligation under article 16 to prevent
'cruel, inhuman, or degrading treatment or punishment', only insofar as the term 'cruel, inhuman, or
&=ding treatment or punishment' m a n s tbe cruel, unusual and inhumane ecatwnt or punishment
prohibited by the Fifth, Eigbtb, andlor Fou~teenthAmendments to tbe ConSbhih~nof tbe United States."
Available at tbe UN documents site: bttp~~393.f94.138.190mtrnymen3/~eaty12measp.b~

"

"
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Stales is bound by the Convention. It s h o u l d b e c k ~ , ~ ~ vtha
c r aliens
,
held st
GTMO do not have constitutional n&ts under the ~"Amehdment's Due Process clause
or the 8&Amendment. See Johnson v. Eisenrrager, 339 US.763 (1950); US.v.
Yerdugo-Urquidez, 494 US.259 ( 1 990).
a.

Eighth Amendment

CU) "An examination of the history of the Amendment and the decisions of this
[Supreme] Court construing the proscription against cruel and unusual punishment
conf.irms that it was designed to protect those convicted of crimes.''2 The import of this
holding is that, assuming a court would mistakenly hold that it had jurisdiction to bear a
detainee's claim, the claim would not lie under the 8th Amendment. Accordingly,
detainees could not pursue a claim regarding their p~-convictiontreatment under the
Eight Amendment.

(U) The standards of the Eighth Amendment are relevant, however, due to the
U.S.Reservation to the Torhue Convention's definition of cn~el,inhuman, and degrading
treatment. Under,''cruel and unusual punishment" jurisprudence, there arc two lints of
analysis that are relevant to the conduct of interrogations: (I) condJtions of confinement,
and (2) excessive force. As a general matter, the excessive force analysis applies to the
oacial use ofphysical force, oAen in situations in which an inmate has attacked another
inmate or a guard whereas the conditions of confinement analysis applies to such things
as administrative segregation. Under the excessive force analysis, "a prisoner alleging
excessive force must demonstrate that the defendant acted 'maliciously and sadistically"'
for the very purpose of causing harm. Porrer v. A'us.de, 534 U.S. 5 16,528 (2002)
(quoting Hudson v. McMilIan, 503 U.S.1, at 7). Excessive force requires the unnecessary
and wanton infliction of pain. Whirney v. Albers, 475 US.312,3 19 (1 986).

0 A condition of c ~ ~ n e r n eisn not
t "cruel and unusual" unless it (1) is
"sufficiently serious" to implicate constitutional protection, id at 347, and (2) reflects
"deliberate indifference" to the prisoner's health or safety, Formtu v. Brennun 51 I U.S:
825, 834 (1 994). The first element is objective, and inquires whether the challenged
condition is cruel and unusual. The second, so-called "bsubjectivc"element r e q d
examination of the actor's intent and inquires whether the challenged condition is
imposed as punishment. WiIson v. Selier, 501 U.S. 294,300 (1 99 1) ('me source of the
intent requirement is not the predilections of this Court, but the Eighth Amemhent itself,
which bans only cruel and unusualpunishment. If the pain inflicted is not formally meted
out aspunirhment by the statute or sentencingjudge, some mental element must be
attributed to the inflicting o f i e r before it can qualify.").
0 The Supreme Court has noted that "In& static 'testycan exist by which
courts determine whether conditions of confinement are cruel and unusual, for the Eighth
Amendment must draw its meaning horn the evolving standards of decency that mark the
" (V) l n p h o r n v. Wright,430 US. 6s1,664 (I 977). In Ingmham, a case about corporal punjshmeot in a
public junior high school, the Court analyzed the claim under tbe 14th amendment's Due Process clause,
concJud+ that tbeconduct did not violate h e 14tb amendment, even though it invdved up to 10 whacks
with a wooden paddk.

0

progress of a mahlring society." Rhoda, 452 U.S. at 146 (citation omitted). See also
Esrelle v. Gamble, 429 U.S. 97, 102 (1976) (stating that tbe Eighth Amendment embodies
"broad and idealistic concepts of dignify, civilized standards, humanity, and deyxy").
Nevertheless, certain guidelines emerge fiom the Supreme Court's j ~ s p n d e n c e .
!

The Court has established that "only those deprivations denying '& minimal
civilized measures of life's necessities' sufficiently grave to form the basis of an Eighth
Amendment violation." Wilson, 501 U.S. at 298, quoring Rhodes, 452 U.S. at 347. It is
not enoughfor a prisoner to show that he has been subjected to conditions that are merely
"restrictive and even harsh,'' as such conditions are simply "partof the penalty that
criminal offenders payfir their offi:nses againsl society." ~hodes,'452U.S. at 347. See
also Wilson at 349 ("the Constitution does not mandate comfortable pnsons'~, Ratha, a
prisoner must show that he has suffered a "serjous deprivation of basic human needs," id
at 347, such as "essential food, medical care, or sanitation," Id. at 348. See also Wibon,
501 U.S.at 304 (requiring "he deprivation of a single, identifiable human need such as
f i , warmth, or exercise"). "The Amendment also imposes [the duty on officials to]
provide humane conditions of confinement; prison officials must ensure that inmates
receive adequate food,clothing, shelter, and medical care, and must take reasonable
measures to guarantee the safety of the inmates." Farmer, 5 I 1 U.S. at 832 (citations
omitted). The Court has also articulated an alternative test inquiring whether an inmate
was exposed to "a substantial nsk or senous harm." Id. at 837. See also DeSpain v..
Uphog 264 F.3d 965,971 (10th Cir. 2001) ("In order to satisfy the [objective]
requirement, the inmate must show that he is incarcerated under conditions posing a
substantial risk of serious harm.").

0

0 The various conditions of confinement are not to be assessed under a totality
of tbe circumstances approach. In Wilson v. Seirer, 501 U.S. 294 (1 991), the Supreme
Court expressly rejected the contention that "eacb condition must be considered as part of
the overall conditions challenged." Id. at 304 (internal quotation marks and citation
omitted). Instead the Court concluded that "Some conditions of confinement may
establjsh an Eighth Amendment violation 'in combination' when eacb would not do so
alone, but only when they have a mutually enforcing effect that prduces the deprivation
of a single identifiable human need such as food, warmth, or exercise-for exarnpje, a low
cell temperature at night combined with a failure to issue blankets." Id. at 304. As the
Court ~~r explained, 'Wothing so amorphous as 'overall conditions' can rise to the
]eve] of cruel and unusual punishment when no specific deprivation of a single human
need exists." Id. at 305.
(U) To demonsbate deliberate indifference, a prisoner must demonstrate %at the
official was subjectively aware of that risk." Farmer v. Brennan 51 1 US. 125 (1994). As
the Supreme Court further explained:
We hold,. . that a prison oficial cannot be found liable under the Eighth
Amendment for denying any inmate humane conditions of confinement unless the
off?cialknows of and regards an excessive risk to inmate health or safi:ty', the
official must both be aware of facts firom which the inference can be drawn that a
substantial risk of serious hann exists and he must also draw the inference,

Farmer v. Brennan 51 I U.S.825; 83?,.(1994)..This standard requires greater culpability
than mere negligence. See Farmer v. Brennan, 5 11 US.825,837 (1 994); Wilson v.
Seirer, 501 US.294,302 (1991) ("mere negligence would satisfy neither [the Ff%itley
standard of malicious and sadistic infliction] nor the more lenient deliberate indifference
standard") (internal quotation marks omitted).

0The second line of cases considers the use of force against prisonm.

The

situation often arises in cases addressing the use of force while quelling prison
disturbances. In cases involving tbe excessive use of force tbe central question is
whether the force was applied fn good faith in an attempt to maintain or restore discipline
or maliciously and sadistically with the very purpose of causing harm." Malicious and
sadistic use of force always violates contemporary standards of decency and would
constitute cruel and unusual punishment.u The courts apply a subjective test when
examining intent of the oficial. In determining whether a correctional officer bas used
excessive force in violation of the Eighth Amendment, courts look to several factors
including: (1) "the need for the application of force"; (2) "the relationship between the
need and the amount of force that was used"; (3) "the extent of injury inflicted"; (4) "the
extent of the threat to the-safety of staff and inmates, as reasonably perceived by
responsible officials on the basis of the facts known to them"; and (5) "any efforts made
to temper the severity of a forcefid response.'*s Great delnence is given to the prison
oficial in the carrying out of his duties.46

(U) One of the Supreme Court's most recent opinions on conditions of
confinement -Hope v. Pelzer, 122 S-Ct.2508 (2002) - illustrates the Court's focus on
the necessity of the actions undertaken in response to a disturbance in determining the
officer's subjective state of~nind.~'In Hope, following an "exchange of vulgar remarks"
between the inmate Hope and an officer, the two got into a ''wrestling match." Id. at .
2512. Additional officers intervened and restrained Hope. See id. These officers then .
took Hope back to prison. Once there, they required him to take off his shirt and then
attacbed him to the hitching post; where he remained in the sun foj the next seven hours.
See id. at 25 12- I 3. During this time, Hope received no bathroom breaks. He was given
water only once or twice and at least one guard taunted him about being thirsty. See id.
at 2513. .The Supreme Court concluded that the facts Hope alleged stated .an"obvious"
Eighth Amendment violation. Id at 25 14. The obviousness of this violation stemmed
fiom the utter lack of necessity for tbe actions the guards undertook. The Court
emphasized that "'any safety concerns" arising fiom the scuffle between Hope and the
officer '%ad long since abated by the time [Hope] was attached to tbe hitching post" and

'' (U)Actions taken in "'good-faith. ..to maintain or restore discipiine" do not constitute excessive foroe.
Hhley v. Albws, 475 US,3 12,320-2 1 (1 986)
(U)Hudron Y. Mdillinn, 503 US. 1,9 (1992)
"
K4itIe-y at 321 .
F+%itleyv.Alben,475U.S.(1986).
" (LJ)Althougb tbe oficers' actions in Hope were undertaken in response to a scuffle b e w e n an inmatt
and a pard, tbe case is more properly tbougbt ofa "conditi~ns
of ~onfinement"case rather than an
"excess~veforce"c a x . By examining the officers' actions through the "deliberate indifference standard"
the Cow analyzed it as a "'conC'tiomof confmemenr" cue. Tbc dellberate indifference standard is
inapplicable to clairns of excessive force.
Final ~ e & nDated &ti1 4.2003

that there was a "clear lack of an emergency situation." Id. As a result, the Court found
that "[tlhis punidve treatment arnount[edJ to [the] gratuitous infliction of 'wanton and
unnecessary' pain that our precedent clearly prohibits." Id. at 25 15. Thus, the 'necessity
of the governmental action bears upon both the conditions of confinement anal~sisas
well as the excessive force analysis.

(U) In determining whether the government's actions are "wanton and
unnecessary," consideration must be given to the government's legitimate interests. Zn
the context of the war on terrorism and the collection of intelligence fiom detainees
regarding future attacks, the legitimate government interest is of the highest magnitude.
In the typical conditions of confinement case, the protection of other inmates or officers,
the protection of the inmate alleged to have suffered the cruel and unusual punishment, or
even the maintenance of order in the prison, provide valid government interests for
various deprivations. See, e.g., Anderson v. Nosser, 438 F.2d 183, 193 (5 th Cir. 1971)
("protectjing] inmates fiom self-inflicted injury, prolectjing] the general prison
population and personnel from violate acts on his part, [and] p&ent[ing} escape" arc all
legitimate penological inrerests that would permit the imposition of solitary
confinement); McMohon v. Beard, 583 F.2d. 172, 175 (5th Cir. 1978) (prevention of
inmate suicide is a jegitimate interest). As with excessive force, no court has encountered
the precise circumstances here under conditions of confinement jurisprudence.
Nonetheless, there can be no more compelling government interest than that which is
presented here and, depending upon the precise factual circumstances of an inlerrogation,
e.g., where there is credible information that the detainee had information that could avert
a threat, deprivations that may be caused would not be wanton or unnecessary.
b.

Fifth Amendment and Foupeentb

mendm merit^

(U) All persons within the {emtory oithe United States are entitled to the

protections of Due Process as provided by the srnand 1 4 Arnen&nents,
~
including
corporations, aliens, and presumptively citizens seeking readmission to the United States.
However, the Due Process Clause does not apply to enemy alien belligerents engaged in
hostilities against the United States and/or bied by military tribunals outside the territorial
jurisdiction of the United states.*' The Ektinrrager doctrine works to prevent access by
enemy belligerents, captured and held abroad, to US.cou*. Further, in United States v.
Verdugo-Urguidez, 494 US. 259 (3990), the Supreme Court held that aliens outside the
United States did not have Fourth Amendment rights against the U.S. govenunent.
Indeed, in that case, the Court observed that extension of constitutional rights to aliens
outside of the United States would interferewitb the military operations against the
nation's enemies.

In the detainee context, the standards of the Due Process Clavses are relevant
due to the U.S. Reservation to tbe Torture Convention's definition of cruel, inhuman, and
a

Becausc tbe Due Process considerations under the 5th and 14th amendments are the same for our
rhis analysis considers tbem .together.
49fU)Johnson v. Eisewfrager,339 U.S. 763> *(1950);
ln re Yomoshira, 327 US. 1 (1946).
:

S&&##$jg&m,
;-
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degrading treatment, which tbe United Stateh has defined to mean conduct prohibited
under the Due Process Clause of the 5' and 14&~ m e n d m e n (tIn
~ addition to the
standards under the 8' Amendmen1 discussed above). The Due Processjurisprudence
divided into two distinct categories-procedural due process and substantive due process.
Procedural due process is manifest in issues pertaining to the provision of adequate
administrative andlor judicial process, including notice and an opportunity to be he&
Substantive due process involves questions of force being excessive in light of the
government interest being addressed. In the detainee context, the limits of substantive
due process define the scope of pemu'ss&le interrogation techniques that may be applied
to uniawhl combatants held outside the United States.
(U) Under tbe Fifth Amendment right to Due Process, substantive due prooffs
protects an individual from "the exercise of power without any reasonable justification in
the service of any legitimate governmental objective." County of Sacramento v. L m u ,
523 U.S.833,846 (1998). Under substantive due proms "oniy the most egregious
of3jcial conduct can be said to be arbitrary in the constitutional sense." Id at 846 (internal
quotation marks omitted). That conduct must ''shockIJ the conscience." See generally
id; Rochin v. Colifrnia, 342 U.S. 165 (1 952)." By contrast to deprivations in
procedural due process, whicb cannot occur so long as the government affords adequate
processes, government actions that "shock the conscience" are prohibited irrespective of
the procedures the government may employ in undertaking those actions. See generally
Rochin v. Cal#tontia,342 U.S. 164 (1 952).
"-

(U) To shock the conscience, the conduct at issue must involve more than mere
negligence by the government oiKcial. See County of Sacramento, 523 U.S.at 849. See
also Daniel v. Williams, 474 U.S. 327 (I 986)('3listorically, this guarantee of due
prowss has been applied to deliberate decisions of government ofilcials to deprive a
person of life, liberty, or property.") (collecting cases). Instead, '[Tjt is.. .behavior on the
other end of the culpability spectrum that would most probably support a substantive due
process claim: conduct intended to injure in some way unjustifiable by any govemment
interest is the sort of official action most likely to rise to the conwienw-shocking level."
See County of Sacramento, 523 US. at 849. In some circurnsta&es, however,
recklessness or gross negligence may sufice. See id. The requisite level of culpability is
ultimately 'hot. .subject to mechanical application in unfamiliar temtory." Id. at 850.
As the Court explained: "Debhate indifference that shocks in one environme~tmay not
be so patently ebegious in another, and our concern with preseming the constitutional
proportions oisubstantive due process demands an exact analysis of circumstances
before any abuse of power is condemned as conscience shocking." Id. As a general

.

mo

In the s e m i n a l c ~ofRmhin v Colfomiu, 342 U.S. 165 (1952), the polkc had some information
witbout a
&atrhe defendant was selling WS.
%ec ofticers went to and entered tbe dekdant's
warrant and forced open tbe door to &fendant's bedroom Upon opetbe door, tbc offiten saw two
pills and asked tbe defendant about tbem The defendant promptly put them in his mouth. The officus
3-d
upon him and ancmptcd to extract tbc capsuks." Id. at 166. The police tried to pull &e pillj out
ofhis mouth but despite considerable stmggl#the defendant swallowed hem. The p o k e tbtn took tbe
defendant to a hospital wbere a docror forced an cnnetic solution into the defendant's stomach by sticking a
tube down his throat and iuto his st~mch,whicb cause the dekndant to vomit up the pills, Tbc
did in
fact contain morphine. See id. Tbc Court found that tbe actions of the police oficcrs "shocked the
comciem;e* and h e f o r e violared Rochia's due proctss *hb. Id at 170.

matter, deliberate indifirence would be an appropriate standard where there is a real
possibility for actual deliberation. h other circumstauces, however, where quick
decisions must be made (such as responding to a prison not), a heightened lev&]of
!
is more appropn'ate. See id. at 851- 52.

0 The shock-the-conscience standard appears to be an evolving one as the
Colgt's most recent opinion regarding this standard emphasized that ihe a n s c i m
shocked was the "contemporary conscience." Id. at 847 n.8 (emphasis added). Tbe courl
explained that while a judgment of what shocks the conscience "may be info&
by a
history of liberty protection, [I it necessarily reflects a traditional understanding of
executive behavior, of contemporary practice, and of the standards of blame generally
applied to them. * Id. Despite the evolving nature of the standard, the standard is
objective rather than subjective. The Supreme Court has cautioned that although 'We
gloss has ... has not been fixed" as to what substantive due process is, judges ' h a y not
drawn on [their] merely personal and private notions and disregard the limits that bind
judges in lbek judicial hnction.. .[T'Jhese limits are derived from considerations that arc
hsed in the whole nature of our judicial process." Rochin, 342 U.S.at 170. See also,
United Stares v. Lovasco, 43 I U-S. 783-(I 973) (reaffirming that the test is objective ratha
than subjective). As the Court hrther explained, the conduct at issue must "do more than
offend some fastidious squeamishness or private sentimentalism*in order t o violate due
process. Rochin, 342 U.S. at 172.

(U) The Supreme Court also clan'fied in lngraham v. Wright, 430 U.S. 651
(I 977), that under substantive due process, '1t)the~eis, of course, a de minimis level of
imposition with which the Constitution is not concemed."ld. at 674. And as FoCircuit has noted, it is a "principie.. .inherent in the Eighth [Amendment] and
[substantive due process" that "[nlol ...every malevolent touch by a prison guard gives
rise to a federal cause of action. See Johnson v. Glick, 481 F.2d at 1033 ("Not every push
or shove, even if it may later seem unnecessary in the peace of a judge's chambers,
violates a prisoner's constitutional rights")." Riley v. Dorzon, 1I SyF.3d 1159, I 167 (4*
Cir. 1997) (quoting Hudson, 503 U.S.at 9). Instead, "the [shock-the~nscience]...
inquiry.. ..[is] wbether the force applied caused injury so severe, and was so
disproportionate to the need presented and so inspired by malice or sadism.. .that it
amounted to a brutal and inhumane abuse of oficial power IiteraJly shocking to the
conscience." Webb v. McCuNough, 828 F.2d 1151,1158 (6° Cir. 1987). Examples of
physical brutality that "shock the conscience" include: the rape of a plaintiff by
uniformed ficer, see Jones v. Wellhorn, 104 F.3d 620 (4* Cir. 1997); a police officer
- striking a plaintiff in retaliation for the laintiff photographing the police officer, see
Shillinford v. Holmes, 634 F.2d 263 (5 Cir. 1981); police officer shot a fleeingsuspect's
legs without any probable cause other than the suspect's running and failing to stop, see
AIdridge v. Mullins, 377 F. Supp. 850 M.D. Term. 1972) a r d , 474 1 189 (6*Cir. 1973).
Moreover, beating or sufficiently threatening someone during the course of an
inenogation can constitute conscience-shocking behavior. See Gray v. Spillman, 925
F.2d 90,91 (4' Cir. 1991) @laintiff was beaten and threatened with M e r beating if he
did not confess). By contrast, for example, actions such as verbal insults and an angry
slap of "mdjum force" did not c o n s t i ~ behavior
e
that "shocked the conscience." See

P

I .

Riley v. Dorm, 1 15 F.3d 1159,1168 n.4 (4m Cir. 1997) (Ending- claims that such
behavior shocked the conscience ""men'tless").
(U) Physical brutality is not the only conduct that may meet the sbock-theconsciekc standard. In COO& v. Dupnik, 963 F2d 1220 (9' Cir. 1 992) (en banc), the

Ninth Circuit held that certain psychologically-coerciveinterrogation techniques could
constitute a violation of substantive due proceSs. The interrogators techniques were
""designedto instill soess, hopelasosss, A d fear, and to break [the susjmt-'s] resistance."
Id. at 1229. The officers planned to ignore any request for a lawyer and to ignore tbe
suspect's right to remain silent, with' the express purpose that any statements he might
oKer would help keep him from testifying in his own defense. See id. at 1249. It was
this express purpose that the court found to be the "'aggravating factor" tbat lead it to
conclude that the conduct of the police "shocked the conscience." Id. at 1249. The court
reasoned that while "'it is a legitimate purpose of police investigation to gather evidence .
and muster information that will surround a guilty defendant and make it difficult if not
impossible for him to escape justice[,]" ''when the methods chosen to gatber evidence and
information are deliberately unlawful and flout the Constitution, the legitimacy is lost."
Id. at 1250. In WiIkins v. May, 872 F.2d 190 (7' Cir. 1989), the Seventb Circuit found
that severe mental distress inflicted on a suspect could be a basis for a substantive due
process claim. See id. at 195. See also Rhrodes v. Robinson, 612 F 2 d 766,77 1 (36 Cir.
1979) (claim of emotional harm could be the basis of a substantive due process claim).
The Wilkinr court found that under certain circumstances interrogating a suspect with gun
at his head could violate those rights. See 872 F.2d at f95. Whether it would rise to the
level of violation depended upon whether the plaintiffwas able to show "'misconduct that
a reasonable person would find so beyond the norm of proper police procedure as to
shock the conscience, and that it is calculated to induce not merely momentary fear or
anxiety, but severe mental suffering, in the plaintifi" Id. On the other hand, we note that
merely deceiving the suspect does not shock the conscience, see, eg,, United Stares v.
Bymm, 145 F.3d 405 (I"
Cir. 1998) (assuring defendant he was not in danger of
prosecution did not shock tbe conscience) nor does the use of sympathy or Sends as
intermediaries, see, e-g., United States v. Simrob, 901 F.2d 799,8D9(9th Cir. 1990).

0Although substantive due process jurisprudence is not necessarily uniform in
all applications, several principles emerge. First, whether conduct is conscienccshocking turns in part on whetber it is without any justif cation, i.e., it is "inspired by .
malice or sadism." Webb, 828 F .2d at I 158. Although unlawful combatants may not
pose a threat to others in the classic sense seen in substantive due process cases, the
detainees bere may be able to prevent great physical injury to countless others through
their knowledge of future attacks. By contrast, if the interrogation methods were
undertaken solely to produce severe mental suffering, they might shock the conscience.
Second, the official must have acted with more than mere negligence. Because, generally
speaking, there will be time for deliberation as to the methods of interrogation that will be
employed, it is likely that the culpability requirement here is deliberate indifference. See
Counv of Socranrenro, 523 U.S. at 851-52.Thus, an omcia1 must h o w of a serious lisk
to ~e health or safety of a detainee and he must act in conscious disregard for that risk in
order to violate due process standards. Third, this standard permits some physical
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contact. Employing a shove or slap as part of an interrogation would not n m afoul of this
standard. Fourth, the detainee must sustain some sort of injury as'a result of the conduct,
e-g., physical injury or severe rnen4al distress, in order for the constraints of shbstantive
!
due process to be applicable.

0

D.

Jurisdiction of Federal Courts

I.

Jurisdiction to Consider Constitutional Claims

(U) The federal habeas statute provides that courts may only grant the writ
"within their respective jurisdictions." This has been interpreted to limit a court's subject
matter jurisdiction over habeas cases to those in which a custodian lies within tbc
jurisdiction. For U.S.citizens, habeas jurisdiction lies regardlessof where the detention
occurs. The habeas action must be brougbt in the district in which a custodian resides or,
if all custodians are outside the United States, in the District of Columbia. For aliens,
there is no habeas jurisdiction outside the sovereign temtory of the United $ t a t a 5 '
(U) As construed-by the courts, habeas jurisdiction is coterminous with the reach
of constitutional rights, although that result is a matter of statutory construction.
the reach of constitutional
Congress has the power to extend habeas jurisdiction beyond
.. . .
rights but may not place greater restrictions on it.
(U) In Johnson v. Eisentrager, the Supreme Court ruled that enemy aliens,
captured on the field of battle abroad by the US.Anned Forces, tried abroad for war
crimes, and incarcerated abroad do not have access to the US.courtss2over a habeas
petition filed by German nationals seized by U.S.soldiers in China. Eisenzrager
considered habeas corpus petitions ,by German soldiers captured during WWIJ in China
supporting the Japanese, convicted by Military Commission sitting in China, and
incarcerated in Germany and concluded that United States courts lacked jurjsdi~tion?~

-

" (U)Johnson v. Eisentroger, 339 U.S.763 (1950).

''

0 Johnson v. Eisennoger, 339 US.763,777 (1950). W e arc here confronted with a decision wbose
basic prcmise is that tbcse prisoners arc entitled, as a constitutional right, to sue in some court of the United
Stars for a writ of babeas corpus. To support that assumption we must hold tbat a prisonex of our military
authorities is constitutionally entided to the writ, even tbougb he (a) is an enemy alien; (b) has never been
or resided in tbe United States; (c) was captured outside of our temtory aad tberc beId in military custody
as a prisoner of war; (d) was tried and convicted by a Military Commission sitting outside tbe United
Smtes; (t)for offenses against laws of war committed outside tbc United States; (f) and is at all times
hpn'soned outside the United States." With tbose words, tbe Supreme Court held that: a' nonresident
enemy alien bas no access to our courts in warriw.*
53
(U) For a fuller discussion of Habeas Corpus law as ii applies to Naval Base, GuantanamoBay, see
nemorandum, LCDR F. Greg Bowman of 29 Jan 02, subj: CRIMINAL JWUSDICTION AND ITS
U-+Em
OF AVAILABLlW OF THE WUT OF HABEAS CORPUS AT U.S.NAVAL BASE,
GUANTAhlAMOBAY, CUBA (on fik).

Recently, unlawful combatants detained at Guantanamo Bay,
- - Cuba (GTMO)
have sought review in U.S. district court through the writ of habeas carpus, 28 U.S.C. 9 -

0 Two courts have examined, and rejected, petitioners' claims that US.
exclusivejurisdiction over GTMO results in a form of "de facto sovereignty" and,
therefore, vests habeas jurisdiction in the kderal courts.

2.

Otber Bases for Federal Jurisdiction

(U) In addibon, one group of GTMO detainees has challenged conditions of
confinement through the Alien Tort Claims Act (ATCA) and the Administrative
Procedures Act (APA). The courts have declined to exercisejurisdiction on those
theories in each case to date. Petitioners in A1 Odah atcmpted to circumvent the
temtorial limitations of habeas by bringing their action under tbe APA and ATCA,
however the U.S. Court of Appeals for the District of Columbia held that tbe courts did
not have jurisdiction with respect 80 the petitioners' claims under any theory, finding that
their status as aliens unconnected to the United States makes them beyond the jurisdiction
of the federal courts. See Odah Y. United States, 321 F-3" 1 134 (DC Cir. 2003JS5
(U) The cowt also held, in the ahernatbe, that itlacked jurisdiction even if
petitioners were not barred by the exclusive nature ofhabeas actions. The ATCA
provides the "district courts shall have original jurisdiction of any civil action by an alien
for a tort ody, commitled in violation of the law of nations or a treaty of the Unjfed
States." 18 U.S.C.4 1350. The ATCA, although it provides federaljun'sdiction over
private suits, does not waive sovereign immunity for a suit against theunited stat&. Tbe
courts have held that the APA's waiver of sovereign immunity for nonmonetary damages
can theoretically be used to maintain an ATCA action against the United States. The A1
Odah Court, however, found that the APA's exemption for '2niitary autbon'ty exercised
in the field in time of war or in occupied territory" precluded the ATCA.
,..,
Tbe Military Extraterritorial Jurisdiction Act
3.

(U) The Military E ~ t r a t e ~ t o r iJurisdiction
al
Act (MEJA), 18 U.S.C. 3261
seq, extends Federal criminal jurisdiction for serious Federal offenses committed outside

the United States to civilian persons accompanying the Armed Forces (e,g., civilian
employees and contractor employees), and to members of the Armed Forces who
commitled a criminal act while subject io the UCMJ but who are no longer are subject to
the UCMJ or who committed the offense with a defendant not subject to the UCMJ. The
standard is that if the conduct by the individual would "constitute an offense punishable
by imprisonment for more than one year ifthe conduct had been engaged in within the
special maritime and iemiorial jurisdiction of the United Stores." (emphasis added).
/

(U)Coalition ofCIergy v. B d , 189 F. Supp. 2d 1036 [CD.Cal.), a h d in part and vacated in pan,
3 10 F3d 1 153 (gQ Cir. 2002); Rasd v. Bush, 215 F.2d 55 (DJ).C. 2002).
opinion in Odah argued that, in addition to not providing a mans ofjurisdiction, tbe
ACTA also did not provide an indepcndtot cause of action.

''CU) The co-

B

E.

Tbe Uniiorrn Code of Military ~ u s t i c e

1

(U) The Uniform Code of Military Justice (UCMJ) applies to ~ & t e dStates
.

F o r m on active duty, at all times and in all places througho"t the world. Members of the
Reserve component and retired regular officers can, under certain circumstances, also be
subject to the UCMJ,as can civilians accompanying the Armed Forces in time of war
under certain circurn~tances.~
1.

Offenses

(U) A number of UCMJ provisions potentially apply to service members
involved in the interrogation and supervision of the interrogation ofdetainees. Most
57
significant are the following:
a.

Cruelty, Oppression or Maltreatment, Art 93

(U)The elements of the offense are that the alleged victim was subject to the
orders of the accused and that the accused was cruel toward, oppressed, or maltreated the
victim. The cruelty, etc. need not be physical. Subject to the orders of, includes persons,
subject to the UCMJ or not, who are by some reason of some duty are required to obey
the lawhl orders of the accused, even if not in the direct chain of command of the
accused. "Cruel," "oppressed," and "maltreated" refer to unwarranted, harmful, abusive,
rough or other unjustifiable treatment that, under all the circumstances, results in physical
or mental pain or suffixing and is unwarranted, unjustifxd and unnecessary for any
lawful purpose. It is measured by an objective standard. MCM N-25; MJB, Section 317-1.
b.

Reckless Endangerment, Art 134

The elements of the offense are that the accused engaged in wrongful
conduct that was recWess or wanton and that the conduct was jikely to produce death or
grievous bodily harm. "[LJikely to produce" means the natural or probable consequences
of particular conduct. "fG]rievous bodily hann" includes injuries comparable to
fractured or dislocated bones, serious damage to internal organs. MCM IV-119; MJB,
Section 3-IOOA-1.
c.

Assault, Art 128

CU) This article encompasses the following offenses:

Amclc 2 UCMI; Rules for Courts-Martial, Rule 202, and Discussion.

CU)
'' 0
'Jk
iollowing arc exnaaed horn the &partmeot of tbc Army Pamphlet 27-9, Military Judges'
'6

Benchb~k(MJB),which summarizes Ihc requirements of tbe Manual For Cow-Maitial (MCM)and case
law applicabk to trials by cow3 mama].

(U) Simple assault - The elements are that the accused attempted or offered to
do bodily harm to an individual and that such attempt or offer was done with unlawful
force and violence. An act of fonx or violence is unlawful if done without legal
justification or excuse and -without the consent of the victim. The use of thieatening
words accompanied by a menacing act or gesture may constitute an assault. MCM W 81; MJB, Section 3-54-1.

(v

Assault consummated by a batlery - An assault resulting in actual infliction
of bodily harm is a battery. Bodily h m means any physical injury to or offensive
touching, however slight. MCM W-83;
MJB, Section 3-54-1A

(U)Aggravated ossauh (use of

a dangerous weapon, means or/orce) - In

addition to the elements of an assault, this offense requires that the means or force
attempted or offered was used in a manner likely to produce death or grievous bodily
ham. Any object, regardless of its normal use, could become a means likely to inflict
grievous bodily harm depending on the manner in which it is actually used. MCM N-84;
MJB, Section 3-54-8

(U)There are multiple instances in which authority and context permit touching
- by police offken,prison guards, training NCOs, etc. - that would not be lawfil under
other circumstances. A central issue would be how clearly the limits of authority were
defined and whether under the circumstances the individual exceeded the scope of that
authority.
"&.

d...

.

Ipvoluntary Maaslaugbter, Art 119

The elements ofthis offense are &at acts or omissions constituting culpable
negligence resulted in an unlawful killing. Culpable negligence contemplates a level of
heedlessness in circumstances in which, when viewed in the light of human experience,
might foreseeably result in death. MCM N-64. Failure to develop and follow
reasonable protocols providing for the health and safety of detaiwes during
interrogations of detainees could amount to such culpable negligence. MJB,Section 344-2.

e.

Unpremeditated Murder, Art 118

0 The relevant elements of the offense are that the person is &ad,

his death
resulted fiom the act or failure to act of the accused, that the killing was unlawful,
without legal justification, and at that time the accused had tbe intent to inflict great
bodily h a m upon the person. MCM N-118,MJB,Section 3-43-2.
r e

Disobedie~ceof Orders, Art 92

0 This offense is cornmitWJ'when the accused, having a duty to do so, fails to
obey lawful orders or regulations. MCM N-23; MJB, Section 3-16. The duty to obey
may extend to treaties and statutes as well as regulations. The Convention against
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Torture and the general case law regarding cruel and unusual punishment may be rekvant
here as it is for Article 93. See generally, Wilson v. Seiter, 501 U.S. 294 (1 991).

g.

Dereliction of Duty, Art 92

(U) A dereliction occurs when an individual h e w or should have known of
certain prescnied duties and either willfully or through neglect was derelict in the
performance of those duties. MCM JV-24; MJB, Section 3-16-4. Customs of the senice
as well as statutes and treaties that have become the law of the Iand may create duties for
purposes of this article.
b.

Maiming, Art 3 24
(CT) The elements of this offense are that the accused intentionally inflicted an

injury on a person, and whether intended or not, that the injury seriously disfigured the
person's body, destroyed or disabled an organ or member, or seriously dimiGshed the
person's physical vigor. MCM N-77;
MJB,Section 3-50-1.
2.

Affirmative Defenses under the UCMJ (R.C.M. 91 6)

(U) ln order for any use of force to be lawfbl, it must either be justified under the
circumstances or an accepted affirmative defense is present to excuse the otherwise
unlawfd conduct, No case law was found that defines at what point force or violence
becomes either lawfix1 or unlawful during war. Each case is by its nature, dependent
upon the factual circumstances surrounding the incident.

0 Applying accepted rules ior the law of armed conflict, the use of force is only
authorized when there is a military purpose and the force used is no greater than
necessary to achieve the objective. The existence of war does not in and of itselfjustify
all forms of assault. For instance, in United Stares v. Calley,22 tfS.C.MA. S34,48
C.M.R. 19 (1 973), the court recognized that "while it is lawful to kill an enemy in the beat
and exercise of war, to kill such an enemy after be has laid down his anns ... is murder."
Further, the fact that the law of war has been violated pursuant 16 an order of a superior
authority, whether military or civil, does not deprive the act in question ofits character of
a war crime, nor does it constitute a defense in the trial of an accused individual, unless
he did not know and could not reasonably have been expected to know that the act
ordered was unlawful. In all cases where the order is held not to constitute a defense to
an allegation ofwar crime, the fact that the individual was acting pursuant to orders may
be considered in mitigation of punishment. The thrust of these holdings is that even in
war, limits to the use and extent of force apply.

(tJ) For the right of self-defense to exist, the accused must have had a reasonable
apprehension that death or grievous bodily harm was about to be' inflicted on himself.
The test is whether, under the same facts and circumstances, an ordinary prudent adult

person faced with the same situation would have believed that there were grounds to fear
immediate death or senous bodily hann (an objective test) and the person must have
actuaHy believed that the amount of force used was required to protect against death or
serious bodily h a m (a subjective test). Grievous bodily harm means serious bodily
injury. It does not mean minor injuries such as a black eye or a bloody nose, but does
man fractured or dislocated bones, deep cuts, tom members of the body, serious damage
to internal organs, or other serious bodily injuries. MJB, Section 5-2. (See also the
discussion of 'Self-Defense" under the discussion of Federal law, supra.)

0
.

b.

Defense of Anotber

&J) For this defense, the accused must have had a reasonable belief that ham
was about to be inflicted and that the accused actually believed that force was necessary

to protect that person. The accused must actually believe that the amount of force used
was necessary to protect against the degree of harm threatened. MJB, Section 5-3-1.
c.

Accident,

.

(U) This defense arises when an accused is doing a lawful act in r lawful manna,
fiee of any negligence, and unforeseeable or unintentional death or bodily hann occurs.
MJB, Section 5-4.
---

a

d.

Mistake of Fact

..

(U) lfignorance or mistake of a fact concerns an element of an off~;ense~involving
specific intent, the ignorance or mistake need only exist in the mind of the accus;td, i.e., if
the circumstances of an event were as the accused believed, there would be no offase.
For crimes not involving specific intent, the ignorance or mistake must be botb honest
(actual) and reasonable. The majority of the crimes discussed above do not require
specific intent. For instance, in the case ofviolations of general orders, knowledge is
presumed. Most of the "mistakes" would likely be mistakes of l a y in that the accused
would not believe that the conduct was unlawful. While mistakes of law are generally
not a defense, unawareness of a law may be a defense to sbow the ab&nu of a criminal
state of mind when actual knowledge is not necessary to establish the offense. MJB,
Section 5- 11.
e.

Coercion or duress

(U) It is a defense to any offense except killing an innocent person that the
accused's participation in the offense was caused by a reasonable apprehension that the
accused or another innocent person would be immediately kijled or would immediately
suffer senous bodily injury if the accused did not commit the act. This apprehension
must reasonably continue throughout the commission of the act, If the accused has any
reasonable oppo-ty
to avoid committing the act without subjecting the accused or
another innocent person to the harm threatened, this defense shall not apply. R.C.M.
916 0 ) , MJE, Section 5-5.

--
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(U) To establish a duress defense it must be shown that an accused's participation
in the offense was caused by a reasonable apprehension that tbe accused or another
innocent person would be immediately killed or would immediately su& se&us bodily
harm if the accused did not commit the act. The,apprehension must reasonabl? continue
throughout the commission of the act. If the accused has any reasonable opportunity to
avoid co-tting
the act without subjecting the accused or another innocent person to the
harm threatened, this defense shall not apply. The Court of Appeals stated in United
Sram v. Fleming, 23 C.M.R 7 (1957), that the defense of duress'is available to an
accused only if his commjssion of the crime charged resulted &om reasonable fear of
imminent death or grievous bodily hann to himself or his family. The risk of injury must
continue throughout the criminal venture.
f.

Obedience to Orders (MJB, Sections S-8-1 and 5-8-2)

0 The viability of obedience to orders as a defense turns on the directives aM1
policy of the service member's Chain of Command. For example, when tbc interrogator
at the direction of the command employs the use ofphysical force as an interrogation
method, he/she would certainly raise the defense of obedience to orders. The question
then becomes one of depee. While this may be a successful defense to simple assaults or
batteries, it would unlikely be as successful to more serious charges such as maiming and
rn&~slaughter.Within the middle of the spectrum lay those offenses for which the
effectiveness of this defense becomes less clear. Those offenses would include conduct
unbecoming an officer, reckless endangerment, cruelty, and negligent homicide.

0Obedience to orders provides a viable defense only to the extent that the
accused acted under orders, and did not h o w (nor would a person ofordinary s-e
have
known), the orders were unlawfid. Thus, the viability of this defense is keyed to the
accused's (or a reasonable person's) knowledge of the lawfulness of the order, Common
sense suggests that the more aggressive and physical the technique authorized (ordered)
by the command, the more udikely the reasonable belief that tbesder to employ such
rnetbods is lawful.

(U) In order for any use of force to be lawful, it must either (i) be justified under
the circumstances or (ii) an accepted affirmative defense is present to excuse the
otherwise unlawfil conduct. N o case law was found that defines at what point force or
violence becomes either lawful or unlawful during war. Each case is by its nature,
dependent upon the factual circumstances s ~ ~ ~ o u n tbe
d h incident.
g

(U) Applying accepted rules fbr the law of a m d conflict, the use of force is only
authorized when there is a military purpose and the force used is no greater than necessary to achieve tbe objective. The existence of war does not in and of itself justify
all forms of assault. For instance, in US v. Calley, the court recognized that ''while it is
lawful to kill an enemy "in the heat and exercise of war, to kill such an enemy after he
has laid down his m s .. . is muider." Further, the fact that the law of war has been
violated pursuant to an order of a superior authority, whether military or civil, does not
deprive the act in question of its character of a war crime, nor does it constitute a defense

in the trial of an accused individual, unless he did not know and could not reasonably
have been expected to know that the act ordered was unlawful. in all cases where the
order is held not to constituk a defense to an allegation of war crime, the fact that the
individual was acting pursuant to orders may be considered in mitigation of punishment."
The thrust of these holdings is that even in war, limits to the use and extent of force
applyg.

Necessity

(U) Another common jaw affirmative defense is one of necessity. This defense is
recognized by a number of states and is applicable when: 1) the harm must be committed
under the pressure of physical or natural force, rather than human force; 2) the h a m
sought to be avoided is greater than (or at least equal to) that ham sought to be prevented
by the law defining the offense charged; 3) the actor reasonably believes at the moment
that his act is necessary and is designed to avoid the greater harm; 4) the actor must be
without fault in bringing about the situation; and 5) the h a m threatened must be
imminent, leaving no alternative by which to avoid the greater harm.

(U) However, military courts have treated the necessity defense with disfavor,
and in fact, some have refused to accept necessity as a permissible defense (the MCM
does not list necessity as an affirmative defense under RCM 916). "The problem with the
necessity defense is that it involves a weighing of evil inflicted against evil avoided and
is, thereby, dificult to legislate." The coulls also havePhbeen
reluctant to embrace the
defense due to a "fear that private moral codes will be substituted for legislative
determination, resulting in a necessity exception that swallows the ~ l ofelaw." United
Sfores v. Rankins, 34 MJ 326 (CMA 1 992).
CU) The effect of these cases is that the MCM recognizes that an accused may
commit an illegal act in order to avoid the serious injury or death of the accused or an
innocent person. However, military law limits this defense only when there is an
imminent and continuing h a m that requires immediate action to prevent. Once the
immediacy is gone, the deknse will no longer apply. Ostensibly, the use of force to
acquire information h m an unlawful combatant, absent immediate and compelling
circumstances, will not meet the elements established by the MCM and case law. (But
see the necessity defense in tbe discussion of Federal law, supm.)

3.

Legal doctrines could render specific conduct, otherwise criminal, not
unlawful

See discussion of Commander-in-Chief Authority, supra.

N. Considerations Affecting Policy
-

A.

Historical Role of U.S..Armed Forces

1.

Background

0 The basic principles of interrogation doctrine, procedures, and techniques
applicable to Anny intelligence interrogations &om June 1945 through May 1987 were
contained in Field Manual (334) 30-15, Examination ofPersonne1 and Documents. FM
30-1 5 set forth Army doctrine pertaining to the basic principles of intelligence
interrogations and established the procedures and techniques applicable to Army
intelligence interrogations ofaon-U.S. personnel. The other Senices report that they too
apply \he provisions of this Field Manual.
2.

Interrogation Historical Overview
CU)

FM 30-15 stated that the principles and techniques of intmogation discussed

within the manual are to be used within tbe constraints established by humanitarian
intemational law and the Uniform Code of Military Justice ('UCMJ"). The fundamental
principle underlying Army doctrine concerning intelligence interrogations between 1945
and the issuance of current doctrine in i 987 (FM 34-52), is that the commander may
utilize all available resources and lawful means in the accomplishment of his mission and
for the protection and security of his unit. However, a strong caveat to this principle
noted, "treaty commitments and policy of tbe United States, international agreements,
international law, and the UCMJ require the conduct of military to conform witb the law
of war." FM 30-15 also recognized that Army intelligence inte~ogationsmust confozm
to tbe "specific prohibitions, limitations, and restrictions established by the Geneva
Conventions of 12 August 1949 for the handling and treatment of personnel captured or
detained by military forces" (citing FM 27-10, The Law of Land Wad').
A<

(U)FM 30-15 dso stated that 'tiolatims of the customary and treaty law
applicable to the conduct of war normally constitute a concurrent violation of the
Uniform Code of Military Justice and will be prosecuted under that code." The manual
advised h y personnel that it was "the direct responsibility of the Commander to insure
that the law of war is respected in the conduct of warfare by forces in his command."
Thus, the intelligence interrogation techniques outlined in FM 30-1 5 were based upon
conduct sanctioned under international law and domestic U.S.law and as corntrained
within the UCMJ.

(U)Historically, the intelligence staff officer (G2/S2)was the primary Army staff
omcer responsible for a11 intelligence functions within the command structure. This
responsibility included interrogation of enemy prisoners of war (EPW), civilian internees,
and other captured or detained pekons. In conducting interrogations, the intelligence
staflofficer was responsible for insuring that these activities were executed in accordance
with international and domestic US.law, United States Government policy, and the
applicable repiations and field manuals regarding the treatment and handling of EPWs,

civilian internees, and other captured or detained persons. h the maintenance of
interrogation collection, the intelligence staff officer was required to provide guidance
and training to interrogators, assign d k t i o n requirements, promulgate regulations,
directives, and field manuals regarding intelligence herrogatjon, and insure that
interrogators were trained in international and domestic U.S.law and the applicable
m y publications.

(U) FM 30-13 stated that intelligence interrogations are an art involving the
qwstioni31g and examination of a source in order to obtain the maximum amount of
usable information. Interrogations are of many types, such as the interview, a debriefing,
and ar, elicitation. However, the FM made clear ihat the principks of objective,
initiative, accuracy, prohibitions against the use of force, and security apply to all types
of interrogations. The manual indicated that the goal is to collect usable and reliable
information, in a lawful manner, promptly, while meeting the intelligence requirements
of the command.

(U) FM 30: 15 emphasized a prohibition on the use of force during interrogations.
This prohibition included the actual use of force, mental torture, threats, and exposure to

0

inhumane treatment of any kind. Interrogation doctrine, procedures, and techniques
concerning the use of force are based upon prohibitions in international and domestic
U.S. law. FM 30-15 stated that experience revealed that the use of force was unnecessary
to gain cooperation and was a poor interrogation technique, given that its use produced
induced those being
unreliable information, damaged fbture interrogati~ns~md
interrogated to offer information viewed as expected in order to prevent the use of force.
However, FM 30-15 staled that the prohibition on the use of force, mental or physical,
must not be confused with the use ofpsycbological tools and deception techniques
designed to induce a source into providing intelligence information.
(U) The Center for Military History has been requested to conduct a search of
government databases, to indude the Investigative Records Repository, for
documentation concerning the histoncd participation of the US;-Armed Forc~sin
interrogations and any archival materials related to in!errogatiw techniques. As of tbe
writing of this analysis, no reply has been received.
3.

Current Doctrine

0 In May 1987, the basic principles of current doctrine, procedures, and

0

techniques applicable to Army intelligence interrogations were promulgated in Field
Manual (IN)34-52, Intelligence Interrogation. FM 34-52 provides general -guidam;e for
commanders, stafTof3cers, and other personnel in the use of interrogation elements in
Army inrelligence units. It also outlines procedures for handling sources of
interrogations, the exploitation and processing of documents, and the reporting of
intelligence gained through interro#ation. Finally, FM 34-52 covers directing and
supervising interrogation operations, donilkt scenarios, and their impact on interrogation
operations, to include peacetime interrogation operations.

(U) Army interrogation doctrine ioday, and since 1945, places particular
emphasis on the humane handling of captured personnel. Interrogators receive specific
instruction by Army Judge Advocates on the requirements of international andtdomestic
US law, to include constraints established by the Uniform Code of Military fusti~e(e.g.
assault, cludty and maltreatment, and communicating a threat).
(U) FM 34-52 adopted the principles and framework for conducting intelligence
interrogations as stated in FM 30-15. FM 34-52 maintained the established Army
doctrine that intelligence interrogations involved the art of questioning and examining a
source in order to obtain the maximum amount of useable information. FM 34-52 also
reiterated Army doctrine that the principles of objective, initiative, accuracy, prohibition
on the use of force, and security apply to all types of interrogations. The goal of
intelligence interrogation under current doctrine% the same, the collection of usable and
reliable information promptly and in a lawful manner, while meeting the intelligence
requirements of the command..
(U) FM 34-52 and the cwiculum at U.S. A m ~ yIntelligence Center, Fort
Huachuca, continue to emphasize a prohibition on the use of force. As stated in its
predecessor, FM 34-52 defines the use of force to include actual force, mental torture,
threats, and exposure to inhumane treatment of any kind. The underlying basis for this
prohibition is the proscriptions contained in international and domestic U.S.law. Cunent
Army intelligence interrogation docnine continues to view the use of force as
unnecessary to gain the cooperation of captured personnel. Army interrogation experts
view the use of force as an inferior technique that yields information of questionable
quality. The primary concerns, in addition to the effect on information quality, are the
adverse efffect on future interrogations and the behavi,oral change on those being
interrogated (offering particular information to avoid the use of force). However, the
h y ' s doctrinal prohibition on the use of force does not proscribe legitimate
psychological tools and deception techniques.

(U) FM 34-52 outlines procedures and approach techniq& for conducting Army
interrogations. While the approach techniques are varied, there are &fee common
purposes: establish and maintain control over the source and the interrogation, establish
and maintain rapport between the interrogator and the source, and manipulate the
source's emotions and weaknesses to gain willing cooperation. Approved techniques
include: Direct, Incentive; Emotional (Love tic Hate); lncreased Fear Up (Harsh & Mild);
Decreased Fear Down; Pride and Ego (Up & Down); Futility Technique; We Know All;
Establish Your Identity; Repetition; File and Dossier; and Mutt and Jeff (Friend & Foe).
These techniques are discussed at greater length in Section V, infra.

B.

Presidential and Secretary ofDefense Directives

The President's Military Order that addresses the detention, treatment, and trial
of certain non-citizens in the war against terrorism," provides, inter aha, that any

'w)

Militoty Order - Derention, Treufment. arad Trial of Certain Non-Citizen3 in rhe War Agoinst
Terrorism, President of the United States, November 13,2001.

individual subject to the order be "treated humanely, without any adverse distinction
based on race, color, religion, gender, birth, wealth, or any similar criteria; aff9rded
adequate food, drinking water, shelter,.clothing, and medical treatment; and allowed the
fiee exercise of religion consistent with the requirements of the detention."
&A
~ e ~ a r t m tofDefense
kt
memorandumsgto the Chairman of the Joint
Chiefs of Staff, with instructions to forward it.to the Combatant Commanders, stated that
"the United States has determined that A1 Qaida and Taliban individuals under the
control of the Department of Defense are not entitled to prisoner of war status for the
purposes of the Geneva Conventions of 1949." The memorandum further directed that
-"[t]he Combatant Commanders shall in detaining Al Qaida and Taliban individuals under
the control of the Depariment of Defense treat them humanely and, to the extent
the
appropriate and consistent with military necessity, in a manner consistent with
z -. -.-.*.-.;
principles of the Geneva Conventions of 1949."

&
The President has directed that "[a]s a matter of policy, the United States Armed
Forces shall continue to treat detainees humanely and, to the extent appropriate add
consistent with military necessity, in a manner consistent witb the principles of
~eneva.'~
-

C.

'

DOD-Specific Policy Considerations

OSce of the Assistant Secretary of Defense (Special Operations and L&v-ht&sit~
conflict)).

a

@ W G j The f i s t priority of any detainee interrogation is to obtain intelligence on
imminent or planned terronst attacks against the United States and its citizens or

interests. A clearly related priority is to obtain intelligence to enable the United States to
conduct h e ongoing war on terrorism effectively. Detainee intermgations have proven
instnunental to United States effortsto uncover terrorist cells and-thwart planned atlacks.

u

f H W j The Secretary of the Army (DoD kad for criminal investigations) will
.
continue to assess, concurrently, the value of information on detainee activities for
prosecution considerations. See War Crimes and Related Investigations Within the US
Central Command Area o/Operations, Secretary of Defense, January 19,2002.

'(&~epumxnt of Ikfense Msrnora~dun- Sun. of Tahian and U Qaida, Secretary ofDekou.
g z19,2002.
'uHouse Memorandum- Humane Treatment of a1 Qaida and Taliban Detainees, President of tbc
United Stars, February 7,2002.

/
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'
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In the event of a request to shjfi the priority of interrogations fiom
g
intelligence gathering to prosecution consideratioas, the following factors, m o ~ others,
should be considered before such a request is approved:
the nature of the impending threat to national secun'ty and to individuahp
the imminence of the threat;
the ability of the detainee to provide usefir1information to elininate the threat;
and
poiential benefit derived fiom an effective interrogation compared to the
potential benefit from a better opportunity for effective prosecufi'on.
L(

@HFjFor routine in~erro~ations,
standard U.S.Armed Forces doctn'newill be
utilized.

4
&
For interrogations involving exceptional techniques" approved by the
Secretary of ~ e f e n i estandard
,
doctrine may be used as well as the specifically authorized
exceptional techniques. However, such interrogations may be applied only in limited,
designated settings approved by SECDEF or his designee, staffed by personnel
specifically trained in ~ e iuse
r and subject to a cornmand/decision authority at a level
specifically designated by the SECDW for this purpose:
c(

L"m'C\ Choice of interrogation techniques involves a risk benefit analysis in eacb
case, bounded by the limits of DOD policy and U.S.Jaw. When assessing whether to use
exceptional interrogations techniques, consideration should be given to the po 'ble
adverse effects on U.S. Armed Forces culture and self-image, which at timesCvrr*
%e
past
may have suffered due to perceived law of war violations. DOD policy, reflected% the
DOD Law of War Program impleme~itedin 1979 and in subsequent directives, greatly
restored the culture and self-image of U.S.Armed For~esby establishing high
benchmarks of compliance with the principles and spirit of the
humane treatment of all persons in U.S.Anned Forces' custody.
consideration should be given to whether implementation of
is likely to result in adverse effects on DOD personnel who
possible perceptions by other nations that the United States is lowering standards related
to the treatment of prisoners, generally.
L(

All interrogation techniques should be implemented deliberately following
a documented stralegy designed to gain the willing cooperation of the detainee using the
least intrusive interrogation techniques and methods.
9:

&is context, an "exceptional"tcchniqw is one that is more aggressive tban routine
techniques and is designated an exceptional technique by tbc SECDEF, requiring special procedures and
levels of approval for &.
See DODD 5100.77 DoD Law of War Propm, para 5.3.1 (9 Dec 98, caocclmg DODD 5 100.77 of 40
Jul 79); DODD 23 10.1 DoD Progarn for EPOW and Otbcr Detaioees, para 3.1 (1 8 Aug 94); UCSI
5819.01B Implementation ofthe DoD LOW Propraw para 4a<25 Mar 02).
61
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All intenogations involving exceptional methods approved by the
appropriate authority must be applied in the context of a comprehensive plan for their
use, singly or in combination with other techniques. At a minimum, the plan should
include:
Appropriate approval authority;
Supervisory requirements 40 insure appropriate application of methods;
Specifics on the application of technique(s) including appropriate duration,
intentals between applications and events that would require termination of
the technique; and
Requirements for the presence or availability (as appropriate) of qualified
medical personnel.

U

.

.

implementation of approved exceptional techniques must be approved at-the
command authority level specified for the'particular method.
Potential Effects on Prosecutions
U
Although the primary purpose of detainee interrogations is obtaining
intelligence on imminent or planned terrorist attacks against the United States and its
citizens or interests, the United States may later decide to prosecute detainees, This
section will discuss whether evidence obtained in interrogations
...
will be admissible in
either military commissions or U.S. court proceedings.
D.

,

LC

m
e stated objective of detainee interrogations is to obtain information of
intelligence value. Information obtained as a result of interroga?jons may later-be used in
criminal prosecutions. Depending on the techniques employed, tbe admissibility of any
inibrmation may depend on the forum considering the evidence. In addition, the
admissibility of an admission or confession necessarily will be fact-specific, in that the
exact techniques used with a specific detainee wiil determine wbether the information
will be admissible. Although the goal of intelligence intetrogatian is to product a
willingly cooperative and compliant subject, a successful interrogation nev&less
may
produce a statement that might be argued to be involuntary for pq&es of cri&al
proceedings.
..

0 Prosecution by the United States is possible in a militarycommission, courtmartid, or in an Article III court.
U
@$HF)The standard of admissibility for military commissions is sirnpiy whether
the evidence has probative value to a reasonable person. (MiZi~ary
Commissions Order
No I, para 6@)(1)). Although this is a fairly low threshold, many of the techniques may
place a burden on the prosecution's ability to convince commission members that the
evidence meets even that lower standad. As tbe intemgation methods increase in
intensity, the likelihood that the i n f d a t i o n will be deemed coerced and involuntary and
thus held inadmissible increases. Although voluntariness ofthe conkssion is not a
s p ~ j f i lhreshold
c
question on admissibility, it can reasonably be expected rhat the

0

'37
defense will raise voluntariness, challenging the probative value of the information and
hence, its admissibility- If the statement is admitted, voJuntariness will undoubfedly be a
factor considered by the members in determining the weight to be given the infqmation.

II

(SfHFj Any trials taking place in either U.S. federal courts or by courts-martial
will be conduckd pursuant to statutory and coristitutional standards and limitations. To
be admissible, statements made during interrogation must be determined to be voluntary.
Schnecklorh v. Bustamonre, 4 12 US.21 8 (1 973). The judge must first determine whether
the statements were the product of freewill, ie., the defendant's will was not overborne
by the interrogators. M i n c q v. Arizona, 437 U S . 385 (I 978) (the defendant's will was
simply overbome and due process of law requires that statements obtained as these were
cannot be used in any way against the defendant at his trial). This issue can also be
raised before the tn'er of fact. If the actions taken to secure a statement constitute iorture,
the statement would be inadmissible. Brown V. MiSSiss@pi, 297 U.S.278 (I 936)
(confessions procured by means "revolting to the sense of justice" could not be used to
secure a conviction). It should be noted that conduct does not need to rise to the level of
"torture" or "cruel, inhuman and degrading treatment or punishment" for it to cause a
statement to be considered involuntary, and thereibre inadmissible. As such, %e more
aggressive the interrogation technkjue used, the greater the likelihood it could ad%rselY
affect the admissibility of any acquired statements or confessions.

-.

(LJ) Mechanism for Challenge. The defense can be expected to challenge
detaineestatements through a motion to suppress the detainee statement or to cballenge
the entire proceeding through a motion to dismiss for egregious p r o s e c u t o ~ a ~ ~ ~ ~ o n d u c t .
U
Other Considerations. One of the Department of Defense's stated
objectives is to use the detainees' statements in support of ongoing and future
prosecutions. The method of obtaining these statements and its effect on voluntariness
may also affect the usability of these statements against other accused in any criminal
forum. Statements produced where the will of the detainee has be& overborne will in all
likelihood be viewed as inherently suspect and of questionable value. .

U

Consideration must be given to the public's reaction to methods of
interrogation that may affect the military commission process. The more coercive the
method, the greater the likelihood that the method will be met with significant domestic
and international resistance. This in turn may lower international and domestic
acceptance of the military commission process as a whole. in addition, the military
commission will be faced with balancing the stated objective of open proceedings with
the need not to publicize interrogation techniques. Consequently, having t&ese'--'
techniques become public or substantially closing the proceedings in order to protect the
techniques ffom disclosure could be counterproductive and could undermine confidence
in the outcome. Finally, the timing of the prosecutions must be considered. Revelation
of the techniques presumably will reduce their effectiveness against current and futurr:
detainees.

E.

International Coasiderations Tbat May Affect Policy Determinations

(0 This section provides a discussion of international law that, although not
binding on the United States, could be cited to by other countries to support the
proposition that the interrogation techniques used by the U.S.contravene international
legal standards. The purpose of providing this international law discussion is to infbrm
the Department of Defense's policy considerations when deciding if, when and how to
employ the interrogati& techniques against unlawful combatants held outside the United
Stales.

.-

1.

'

Geneva Conventions

U

To the extent that other nation stales do not concede the U S . position
that the Geneva Conventions do not apply to the detainees, there are several provisions of
the Third Geneva Convention that may be relevant considerations regarding interrogation
Article 13 requires that POWs must al all times be treated humanely, and
that any unlawhl.act or omission by the detaining power that causes death or seriously
endangers the health of a POW will be regarded as a serious breach of the Convention.
In addition, POWs must be protected against acts of violence or intimidation. Under
Article 14 of the Convention, POWs are entitled to respect for their person and their
honor. Article 17 prohibits physical or mental torture and any other form of coercion of
POWs in order to secure information. POWs who refuse to answer may not be
threatened, insulted, or exposed to unpleasant or disadvantageous treatment. Article 130
provides that torture or inhuman treatment, or willfully causing great suffering or serious
injury to body or health of a POW are considered "grave breaches" of the Convention.
Article 129 of the Convention requires Parties to search for, extradite or prosecute those
persons alleged to have cojMiitted, or have ordered to be committed, grave breaches.
U

@W+These articles of the Third Geneva Convention may provide an
opportwity for other States Parties to allege that they consider theunited States to be in
violation of the Convention through its treatment of detainees. To the extent any such
treatment could be considered by them to be torture or inhuman treatment, such acts
could be considered "grave breaches" and punishable as war crimes.

U

In addition, even if they argue that the Taliban and a1 Qaida detainees are
not entitled to POW status, they may consider that the parantees contained in Article 75
of the First Additional Protocoi to the Geneva Conventions are measures by which the
United States' actions could be evaluated. See, infia, this Section, paragraph 3.
Additional arcpuments may be made by other nations that the protections of the Geneva
Conventions arc comprehensive and apply to unlawful combatants ."
"

(U) Gcneva Convention Relative to !be T r y m a t of Prisoners ofwar, opemd for signature Aug. 12,

1949,6 U.S.T. 3316,75 U.N.T.S. 135.
0 For exampk, otber countries may argue as follows: The central tbeme of tbc Geneva Conventions is
hu-ty.
With regard to persons afkacd by m d conflict, Pictet's Commentary states: "'Inshort, all the
particular c a m we have just been considering confirm a general principle which is embodied in all four
e n e v a Conventions of 1949. Every penon in enemy hands must have some stam under intei-natiooal
64

2.

Convention Against Torture
1

11

(SX?E$ Article 7 of the Torture Convention requires that a State Party either

extradite or prosecute a person found within its k m t o G who has been alkgdd t i have
coMnincd acts of torture." As discussed, supra, the United States implemented this
provision in Chapter 113C of Title 18, United States Code, which provides for federal
criminal jurisdiction over an extratemton'al act or attempted act of torture, if the alleged
offender is present in the United States, regardless of the nationality of the victim or the
alleged offender. A11 States Parties to the Convention are required to establish this same
jurisdiction in their countries. Accordingly, governments could potentially assert
jurisdiction over U.S.personnel found in their temtov, and attempt to prosecute them for
conduct tbey consider to be violations of the Torture Convention.
T:

--

3.

Customary loternational LawNiews of Otber Na tions

0 "Customary international law results from a general and consistent practice
of states followed by them-&oma sense of legal obligation.'*
(LJ) Tbe United States' primary obligation concerning torture and other related
practices derives fiom the Convention Against T o m e eind Other Cruel, Inhuman, and
Degrading Treatment and Punishment. Although not consistent with U.S.views, some
international commentators maintain that various human rights conventions and
deckuations (including the Geneva Conventions) represent "customary international law"
binding on the United
(U) Although not binding on ,the United States, the following international human
rights instruments may infonn the views of other nations as they assess the actions
of the
?

--

United States relative to detainees.
--

D
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law; he is either a prisoner of war, and as sucb covered by the Third Convention, a civiliancovered by the
Folrrth Convention, or again, a mmba of the medical personnel of the armed forces wbo is covered by tbc
F k t Convention. Tbcrc is no intermediate status; nobody in enemy hands can bc outside the law." Pickt,
Commentary to tbe Fourth Geneva Convention Relative to the Protection of Civilian Persons @! Tii of
War (GC IV),Article 4, Paragraph 4, ICRC, Geneva, 1958. Other nations may disagree with tbc US.
government view tbat GC JV is aot applicabk to those individuals decaioed in the war on tenorism and
argue tbat GC N protects tbose persons wbo have engaged in bostik or belligerent conduct but who are not
entitled to aeatment as prisoners of war. GC IV,Article 4; see generally Army Field Manual 27-10, The
Laws of Land Watjare (1956), paragraphs 246248. Ln fact, Pictet's Commentary on Artick 4, paragraph 4
of GC IV staw: "if,for some reason, prisonu of war status - to take one example - wue denied to tbem
Lpersons who find tbemsdves in tbe h a & of a pa~tyto the conflict], tbey would becow protected persons
under the pxsent Convention" Fwber GC W ,Anicle 32 specificallyprohibits the torture, corporal
of protec~dpersons. Accordingly, thc United Staces may face the
punjsbment, or physical s u e *
aIgument from otbu nations tbat bbe President may not place tbese detainees in an inrrmcdiate starus,
outside the law, an3 hen arguably sub* them to torture.
6s (
I
Convention
J
Agaimt T o m e and Otbcr CmeT, Inhuman or Degrading T r e a ~ nor
t hnishment,
entered into fmcc for the United States on Nov. 20, 1994, 1465 UN.T.S. 83.
66(lJ) The Restatement (Third) of the Foreign Relations Law of tbe U.S, 5 i02(2).
670
See, e.g, McDougal, Lasswell, 2nd Cbeq Human Rights and World Public O&r (1980).

(U) One of the first major international declarations on human rights protections
was the 1948 Universal Declaration of Human Rights (adopted Dec. 10,1948, G.A. Res.
2 17A cm),U.N.Doc. A/8 10). This Declaration, which is not itself binding or
enforceable against the United States, states at Article 5 that "no one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment." Although there is a
specific definition for "torture" in the subsequent 1994 Convention Against Torture, t h a e
is no commonly accepted definition in the international community of the terms"'cruel,
inhuman, and degrading punishment or treatment."

(U)The American Convention on ~ u m &Rights'

was signed by the Unit4
States in 1977 but the United States never ratified it. It states in Article 5 that "no one

shall be subjected to tonure or to cruel, inhuman or degrading punishment or treatment,"
and that "'allpersons deprived of their liberty shall be treated with respect for tbe inherent
dignity of the human person."
CU) In 1975, the U.N.General Assembly adopted the Declaration on Protection
of All Persons fiom Being subjected to Torture and other Cruel, Inhumane or Degrading
Punishment (GA. Res 34/52, U.N.DOC.A110034). As with previous U. N. declarations,
the Declaration itself is not binding on nations. This Declaration provides (Article 2) that
the proscribed activities are "an offense to human dignity and shall be condemned ss a
denial of the purposes of the Charter of the United Nations and as a violation of the
human rights and fundamental fieedoms proclaimed in the Universal Declaration of
f .

Human Rights."

(U) Arlicle 75 of the First Additional Protocol to the Geneva Conventions, to
which the U.S. is not a party, prohibits physical and mental torture, outrages upon
and degrading treatment), or threats to commit
*personaldignity (in pa~ticularhwdiating
any of the foregoing against detainees "who do not benefit fiom more favorable treatment
under the [Geneva] ~onvcntions.'" (The First Additional Protocol does not define any
of these temis.) According to htematjonal Committee of the Red Cross OCRC)
Commentaries, where the status of a prisoner of war or of a prote&d person is denied to
an individual, the protection of Article 75 must be provided to them at a m i ~ ~ i r n u r n . ~ ~
(U) The Geneva Convention Relative to the Protection of Civilian Persons in
Time of War provides, inferalia, that persons protected by the Civilians Convention are
those who, at a given moment and in any manner whatsoever, find themselves in the
hands of a Party to the codlict that is a country of which tbey are not nationals." Such
persons are at all times to be treated humanely and protected against all acts of violence

''

1144 U3.T.S. 123 Wov. 22,1969).

* (IJ
Protocal
)
Additional to tbe Geneva Convention of 12 August 1949, and relating to tbe Protection of
Vjc*
of Intematiod Anncd Conflict (Profocol I), June 8,1977.1 125 UN.T.S. 3.
OJ) Commentary on tbc Additional Protocols of 8 Junc 1977 to tbe Geneva Cooventions of 12 Au,pst
1949, ICRC, at 863-65 (1987).
CU) Geneva Convendon Rclativc to the Protection of Civilian Persons in Timc of War, opened for
signature Aug. 12,1949,6 U.S.T.3365,75 U.N.T.S 287, see Anicles 4 and 27.

"

or threats thereof. The Department of Justice has determined that this convention applies
only to civilians but does not apply to unlawfbl combatant^.'^

D

t

4.

I n ternatiooal Criminal Court

;

u

Tbe Rome Statute of the International Criminal Court (ICC)?~which the
U. S. has made clear it opposes and to which it has no intention of becoming a party,
contains provisions prohibiting the infliction of severe physical or mental pain or
suffering (including for such purposes as obtaining information). These violations are
considered by the signatories to be war cn'mes of torture and of inhuman treatment
(Article 8) and crimes against humanity (Article 7). The affected persons must be
protected under one or more of the Geneva Conventions in order for the prohibition to be
applicable. Other governments could take a position contrary to the US.position on this
point. For those State Parties to the ICC that take the position that the ICC grants
universal jurisdiction to detain individuals suspected of committing prohiited acts, if
these countries obtain control over U.S.personnel, they may view it as within their
jurisdiction to surrender such personnel to the KC. In an effort to preclude this
possibility, the United States is currently negotiating 'Article 98" agreements with as
many countries as possible to provide for protection of U.S.personnel h m surrender to
the
t(
States with whom the United States has not concluded Article 98
agreements, and that perceive certain interrogation techniques to constitute torture or
inhuman treatment, may anempt lo use the Rome Statute to prosecute individuals found
in their territory responsible for such interr~gations.'~In such cases, the U.S.
Government will reject as illegitimate any attempt by the ICC, or a state on its behalf, to
asserr the jurisdiction of the Rome Stature over U.S. nationals without the prior express
consent of the United States.

V.

Techniques

CU) The purpose of all interviews and interrogations is to get the most
information fiom a detainee with the least intrusive method, always applied in a humane
and lawful manner with sumcient oversight by trained investigators or interrogators.
(U) Other nations, which, unlike tbc United States, have accepted Article 75, may argue that since the
Taliban and al-Qaida detainees are not entitled to POW status under the Geneva Convchons, Artick 75
shodd be applicable as customary international law, ~ o r w j ~ t a n d i ntbeir
g status as unlawful combatants.
(U) Romc Statute of the lntcrnational Criminal Court, July 17, 1998, U.N. Doc. NCONF. 183/9 (1998).
74
(U) Parties to the Rome Statute are obligated to surrender individuals at the cequest of ibe K=C fix
prosecution, unless sucb sunendex would be inconsis~eotwith the requested state's obligations "under ao
inrernational ascement pursuant to which thc consent of tbe sending state is required to surrender a person
of that state to the ICC." (Rome Staruk, Article 98 (2)). While the US. is not a party to tbc Romc S t a ~ e ,
Article 98 agreements would provide an exception to an K C party's general obligation to surrender
enom.
0 h i c k 2x3)ofhe Rome %me provides individual criminal responsibility for a p m o n who, inter
alia, "orders, sokits, or induces" or othcrwisc facilitates through aiding, abating, or assisting in tbc
cornmission of a crime.

'
D

Operaiing instructions must be developed based on command poiicfes
to insure uniform,
.
c&eful, and safe application of any interrogations of detainees:
.-

Ct

(5AdF)Interrogations must always be planned, deliberate actions that take into
account numerous, often interlocking factors such as a detainee's current and past
,
performance in both detention and interrogation, a detainee's emotional and physical strengths and weaknesses, an assessment of possible approaches that may work on a
certain detainee in an effort to gain the trust bf the detainee, strengths and weaknessg of
interrogators, and augmentation by other personnel for a certain detainee based on oth'a
factors.

u

f!%?F)Interrogation approaches are designed to manipulate the detainee's . emotions and weaknesses to gain his willing cooperation. Lntemogation operations qre
never conducted in a vacuum; they are conducted in close cooperation with the units
detaining the individuals. The policies established by the detaining units that pertain to
searching, silencing, and segregating also play a role in the interrogation of a detainee. .
Detainee interrogation involves developing a plan tailored to an individual and approved
by senior interrogators. Strict adherence to policies/standard operating procedures
governing the administration of interrogation techniques and oversight is essential. ,

.

C1
f!M+@Listed below are interrogation techniques all believed to be effcctivc but
with varying degrees of utility. Techniques 1-19,22-26 and 30, applied singly, aregurely
verbal and/or involve no physical conlact (hat could produce pain or harm and no h e a t
of pain or harm. It is important that interrogators be provided reasonable latitude to vary
techniques depending on the detainee's cultwe, strengths, weaknesses, snvkonm& .
extent oftraining in resistance techniques as well as the urgency of obtaining information
that the detainee is known to have. Each of the techniques requested or suggested for
possible use for detainees by USSOUTHCOM and USCENTCOM is included-+S&
descriptions include certain limiting parameters; these have been judged appropriate by
senior interrogators as to effectiveness.
*,

Li

m i l e techniques are considered individually within this analysis,it must
be understood that in practice, techniques are usually used in combination; the
cumulative eflec~of all techniques to be employed &be considered before any
decisions are made regarding approvaljiorparticularsituations. The title of a particular
technique is not always fully descriptive of a particular technique. With respect to theemployment of any techniques involving physical contact, stress or that could prhuce
physical pain or harm, a detailed explanation of that technique must be provided to the
decision authority prior to any decision.
-

.

Note: Techniques 1-17 are further explained in Field Manual 34-52.
U
I. -Direct:
Asking straightfwward questions.
/

t -

U

2. O J n cen tive/Removal of Inceotive: Providing a reward or removing a privilege,
above and beyond those that are required by the ~ e n e v Convention,
a
from detainas,
t! ?
(P~-ivilegesabove and beyond POW-required privileges).
; u
3. (SfNFj Emotion a1 Love: Playing on the love a detainee has for an individual or
g"0"P4. fGW.R;f~rnolional
W ate: Playing on the hatred a detainee has for an individual or

i?O*PII
5.@MF+Fear Up Harsb: Signiiicantlyincreasiag the fear level in a detainee!.:
U
6. (SfWj-Fear Up Mild: Moderately increasing the fear Ievel in a detainee.
4.4

7.

Reduced Fear: Reducing the far level in a detaime.

U
8. @WFj Pride and Ego Up: Boosting the ego of a detainee.
U

9.fSMj-Pride and Ego Down: Attacking or insulting theego of a detainee, not beyond
the Jimits that would apply to a POW.
11
l4

10.f4fMFff;utility:Invoking the feeling of futility of a detainee.

now

3 1. &we
All: Convincing the detainee that the interrogator howsUK.
answer to questions he asks the detainee.
U

12. ffffdY Establish Your Identity: Convincing the det&e
mistaken the detainee for someone eke.

that the interrogator has

l4

13.(?3HFjRepetition Approach: Continuously repeating the same question to the
detainee within interrogation periods of normal duration.
!.!

4

14. +&NF)File and Dossier: Convincing detainee that the interrogator has a damning
and inaccurate file, which must be fixed.

utt and Jeff: A learn consisting of a fn'endly and harsh interrogator. The
15.
harsh inlerrogator might employ the Pride and Ego Down technique.
(A

16.
answer.

Rapid Fire: Questioning in rapid succession without allowing detainee to

U

17. fSN+Silence: Starins at the detainee to encourage discomfort.
U

18. @MF) C b a ~ g of
e Scenery Up: Removing &e detainee from the standard

interrogation setting (generally to a location more pleasant, but no worse).

LI

19.ffffdF;) Change of Scenery Down: Removing the detainee h m the standard
interrogation setting and placing him in a setting that may be less comfortable; would not
constitute a substantial change in environmental quality.
U
20.-@NF) Hooding: This technique is questioning the detainee with a blindfold
place. For interrogation purposes, the bhdfold is not on other than during interrogation.
U
Mild Pbysical Contact: Lightly touching a detainee or lightly poking the
21.
detainee in a completely non-injurious manner. This also includes softly grabbing of
shoulders to get the detainee's atlention or to comfort the detainee.
*.
U

22. (-Dietary
Manipulation: Changing the diet o f a detainee; no intended
deprivation of food or water; no adverse medical or cultural effect and without intent to
deprive subject of food or water, e.g., hot rations to MREs.
t-

U

23. fMNFj Environmental ManipuJation: Altering the environment to create moderate
discomfort (e-g., adjusting temperature or introducing an unpleasant smell). Conditions
would not be such that they would injure the detainee. Detainee would be accompanied
by interrogator at all times.
. ..
U .
24. '@NF)-~leepAdjustment: Adjusting the sleeping times of tbe detainee (e-g.,
reversing sleep cycles from night to day.) This technique is NOT sleep deprivation.

.

%

25. & ~ a l r e
Hag: Convincing l s detainee that individuals fiom a country other
than the United States are interrogating him.
..

CSA$3

26.
Threat of Transfer: Threatening to transfer the subject lo a 3d country that
subject is likely to fear would subject him to'torture or death. (The threat would not be
acted upon nor would the threat include any information beyond the naming-of the
receiving country.)
..
.'

.

(sd$,The fillowing list includes additional techniques that &re considered
effective by interrogators, some of which have been requested by USCENTCOM and
USSOUTHCOM. They are more aggressive counter-resistance techniques that m a y be
appropriate for detainees who are extremely resistant to the above techniques, and who
the interrogators strongly believe have vital information. All of the following techniques
indicate the need for technique-specialized training and written procedures to insure the
safety of all persons, along with appropriate, specified levels of appmval and notification
for cacb technique.

Y

-

27. CSfFFF) Isolation: Isolating the detainee from other detainees while still complying
with basic standards of treatment.

28. (&
Use of Prolonged Jnterrogbtioos: The continued use o f a series of
approaches that extend over a long period of time (e,g., 20 hours per day per

lA

Forced Grooming: Forcing a detainee to shave hair or beard. (Force applied
29.
.
with intention to avoid injury. Would not use force that would cause serious
!
'..
~ r o l o a ~ Staoding:
ed
Lengthy standing in a "normal" position (nokres;).
30.
This has been successful, but should never make the detainee exhausted to the point of
weakness or collapse. Not enforced by physical restraints. Not to exceed four ho& in a
24-hour period.

11

31. (WHF) Sleep Deprivation: Keeping the detainee awake for an extended period of
time. (Allowing individual to rest briefly and then awakening him, repeatedlyJ d o t to
exceed 4 days in succession.

u

32. 0Pbysical Training: Requiring detainees to exercise (perform ordinary
physical exercises actions) (e-g,, running, jumping jacks); not lo exceed I5 minut& in a
two-hour period; not more #an two cycles, per 24-hour periods) Assists in gekxating
compliance and fatiguing the detainees. No enforced compliance.

U

33. CGffff;)Face slap/ Slomacb slap: A quick glancing slap to the fl&hy part of the
cheek or stomach. These techniques are used strictly as shock measures and do nbt cause
pain or injury. They are only emctive if used once or
together. AAer the second
time on a detainee, it will lose the shock effect. Limited to two slaps per application; no
-.
more than two applications per interrogation.

0
Removal of'Cluthiog: Potential removal ofall clothing; removallo be done
military police ifnot agreed to by the subject. Creating a feeling of helplessn&s and

34.

by
dependence. This technique must be monitored to ensure the environmental conditions
are such that this technique does not injure the detainee.
L(

35. 0Increasing Anxiety by Use of Aversions: Introducing factors that of
themselves create anxiety but do not create terror or mental trauma (e-g., sirnfife presence
of dog without directly threatening action). This technique requires the commarider to
develop specific and detailed safeguards to insure detainee's safety.

VI. Evaluation of Useful Techniques
IA
@MThe
i) working group considered each of the techniques enumerated in
Section V, supra, in lighl of the legal, historical, policy and operational considerations
discussed in this paper. In the course of that examination it became apparent that any
decision whether to authorize a tecGque is essentially a risk benefit analysis t
h
s
gemrally takes into account the expected utility of the technique, the likelihoob that any
technique will be in violation of domestic or international law, and various policy
considerations. Generally, the legal analysis that was applied is that understo~dfo
comport with the views of the Depai-bnent of lustice. Although the United States, & a
practical matter, may be the arbim of international law in deciding its application to our
national activities, the views of other nations are relevant in considering their reactions,

0

-

potential effects on our captured personnel in fUture conflicts, and possible iiability to
imsnution in other countries and international forums for inteioiators, supervisors and
commanders involved in interrogation processes and decisions.
U
-0The ConcJusions section of this analysis, infia, summarizes salient
conclusions that were applied to our analysis of individual techniques. As it suggests, the
lawfulness and the effectiveness of individual techniques will, in practice, depend on the
specific facts. The lawfulness will depend in significant part on procedural protections
that demonstrate a legitimate purpose and that there was no intent to inflict significant
mental or physical pain - and, in fact, avoid that. Because of this, the assessmen-t of each
technique presumed that the safeguards and procedures described in the "DOD-Specific
Policy Considerations" section of this paper would be in place. The importance of this is
underscored by the fact that, in practice, techniques are usually applied in combination,
and as the legal analysis of this paper indicates, the significance and effect on an
individual detainee of the specific combination of techniques empioyed, and their manna
of application will determine the lawfulness of any particular interrogation.
L1
(6fNFj In addition, the lawfulness of the application of any particular technique,
or combination of techniques, may depend on the practical necessity for imposition of the
more exceptional techniques. As the analysis explains, legal justification for action that
could otherwise be unlawful (e.g., relying upon national necessity and self-defense)
depends in large part on whether the specific circumstances would justij. the imposition .
of more aggressive techniques. Interrogation of an indiGdua1 known to have facts
essential to prevent an immediate threat of catastrophic harm to large populations may
support use of "exceptional" techniques, particularly when milder techniques have been
unavailing. But this is a determination that will always be case-specific. Consequently,
use of each technique should bc a decision level appropriate to the gravity of the
particular case fbolh for the nation and for the detainee). .

tA

@WFj The chart at Attachment 3 reflects the result of the risW benefit

assessment for each technique considered, "scored" for each technique, relevant
considerations and given an overd recommendation. In addition, it notes specific
techniques that, based on this evaluation, should be considered "exceptional techniques"
(marked with an "E") subject to particular limitations described in the "DOD-Specific
Policy Considerations" section (generally, not routinely available to interrogators, use
. limited to specifically designated locations and specifically trained interrogators, special
safeguards, and appropriately senior employment decision levels specified). For each
"exceptional" technique, a recommendation for employment decision level is indicated as
well.

B

VII. Co~clusionsRelevant to Interrogation of Unlawful Combatants
U ~ d e DOD
r
Control Outside the United States
t

u

9 .

@fXQAs a result of the foregoing analysis of legal, policy, historica!, hd
operational considerations, the following general conclusions can be drawn relevadt to
interrogation of unlawful combatants captured in the war on terrorism under DOD control
outside the United States:
U
(SfMF) Under the Third Geneva Convention, U.S. forc~sare required to treat
captured personnel as POWs until an official determination is made as to their status.
Once a determination has been made that captured personnel are unlawful combatants, as
is currently the case with captured Taliban and AI Qaida operatives, they do not have a
right to the protections of the Third Geneva Convention.

(U) Customary international law does not provide legally-enforceablerestrictions
on the interrogation of unlawful combatants under DOD control outside the U 'ted

9:

States.

CU) The United States Constitution does not protect those individuals who are not
United States citizens and who are outside the sovereim !endory of the United States.

u

@fWjUnder the Torture Convention, no person may be subjected to torture.
Torture is defined as an act specifically inrended to inflict severe physical or mental pain
or suffering and that mental pain or suffering refers toprolongedmental ham caused by
or resulting fiom (1) the intentional infliction or threatened infliction ofseverephysicol
pain or sugering; (2) the administration or application, or threatened application, of mind
altering substances or other procedures calculared to disrupt profoundly the senses or
personality; (3) the threat of imminent death; or (4) the threat that anolher person will
imminently be subjected to death, severe physical pain or suffering, or the a~&stration
or application, or threatened application, of mind altering substances or other procedures
calculated to disrupt profoundly tbe senses or personality.
U
(m
Under the Torture Convention, no person may be subjected to cruel,

inhuman or degrading treatment. The United States has defjned its obligations under the
lh th
Torture Convention as conduct prohibited by the 5 , 8 ,and 14" Amendments to the
Constitution of the United States. These terms, as defined by U.S.courts, could be
understood to mean: to inflict pain or harm witbout a legitimate purpose; to inflict pain
or injury for malicious or sadistic reasons; to deny the minimal civilized measures of
life's necessities and such denial reflects a deliberate indifference to health 2nd safety;
and to apply force and cause injury so severe and so disproportionate to the legitimate
government interest being served that it amounts to a brutal and inburnme abuse of
official power literally shocking the conscience.

(U) For actions outside the United States and the special maritime and temtonal
jurisdiction of the United States, 18 U.S.C. 3 2340 applies. For actions occurring within
the UN'ted States and the special maritime and territorial jurisdiction of the United States,
various Federal statutes wouM apply.

0

U
(w
The President has direcied, pursuant to his Military Order dated

November 13,2001, that the U.S.Armed Forces treat detainees humanely and that the
detainees be afforded adequae food, drinking water, shelter, clothing and medical
treatment. .
IA
@WFj Pursuant to the Confidential Presidential Determination, dated February
7,2002, the U.S Armed Forces are to treat detainees in a manner consistent. with the
princ+Ies of Geneva, to the extent appropriate and consistent with military necessity.
Under Article I0 of the Torture Convention, tbe United States is obligated to
ensure that law enforcement and military personnel involved in interrogations are
educated and informed regarding the prohibition against torture, and under Adele I I,
systematic reviews of interrogation rules, methods, and practices are also required.
(U) Members of the U.S. Armed Forces are, at all times and all places, subject 10
prosecution under the UCMJ for, among other offenses, acts which constitute assault,
assault consummated by a battery, assault with the intent to inflict g5evous bodily harm,
manslaughter, unpremeditated murder, and maltreatment of those subject to their orders.
Under certain circumstances, civilians accompanying the Armed Forces may be subject
to the UCMJ.
I '

(U) Civilian employees and employees of DODcontractors may be subject to
prosecution under the Federal Criminal Code for, among other offenses, acts which
constitute assault (in various degrees), maiming, manslaughter, and murder.

u

0Defenses relating to Commander-in-Chjef authority, necessity and selfdefense or defense of others may be available to individuals whose actions woad
otherwise constitute these crimes, and the extent of availability of those deienses'will be
fact-specific. Certain relevant offenses require specific intent to inflict particular degrees
of harm or pain, which could be refuted by evidence to the contraQ (e.g., procedural
safeguards). Where the Commander-in-Chief authority is being relied upon, a
Presidential written directive would serve to memorialize this authority.

d

(&NF) The lawfulness and appropriateness of the use of many of the
interrogation lechni&s we examined can only be determined by reference to speci5c
details of their application, such as appropriateness and safety for the particular detainee,
adequacy of supem'sion, specifics of the application including their duration, intervals
between applications, combination with other techniques: and safeguards to avoid harm
(including termination criteria and the presence or availability of qualified medical
personnel.) (We have reco~nmendedappropriate guidance and protections.)
&)
Other nations, including,major p a r nations, may consider use of
-;echnjquesmore aggressive than those kppropriate for POWs violative of international
law or their own domestic law, potentially making U.S. personnel involved in the use of
such techniques subject to prosecution for perceived burnan n'gbts violations in other

!-

nations or to being surrendered to international fora, such as the ICC; this has tde
potential to impact future operations and overseas travel of such personnel.
,

u

fSfW+ SomC nations may assert that the U.S.use of techniques more a-igredve
than hose appropriate for ~ ~ ~ ~ j u s t similar
i f i e streatment for captured U S . psso-I.
. ..

t41fQ4

Should infomation regarding the use of more aggressive intermgation
techniques than have been used traditionally by U.S. forces become public, it is likely to
be exaggerated or distorted in the U.S. and international media accounts, and may
produce an adverse effect on support for the war on terrorism.
U

0The more aggressive the interrogation technique used, the greater the
likelihood that it will affect adversely the admissibility of any acquued statements or
confessions in prosecutions against the person interrogated, including in military
comrnissjons (to a lesser extent than in other U.S.courts).

& Carefully drawn procedures intended to prevent unlawW levels of pain or
harm not only serve to avoid unlawful results but should provide evidence belpful to
demonstrate that the specific intent required for certain offenses did not exist.
..
U
fffWq General use of exceptional techniques (generally, having substantially
greater risk than hose currenlly, routinely used by US.Armed Forces interrogators),
even though lawful, may create uncertainty among interrogators regarding the
appropriate limits of interrogations. They should therefore be employed with careful
procedures and only when fully justified.
t.;
L(

.

(ffFFF) Participation by U.S: military personnel in interrogations which use
techniques that are more aggressive than those appropn'ate for POWs would constitute a
have an adverse
significant departure horn traditional U.S.military norms and could
<;
impact on the cultural self-image of U S military
U

use ofexcepteptional interrogation techniques should be limited to
specified strategic interrogation facilities; when there is a good basis to believe that the
detainee possesses critical intelligence; when the detainee is medicalty and oper&ionally
evaluated as suitable (considering all techniques in combination); when interrogators are
specifically trained for the technique(s); a specific interrogation plan (including
reasonable safeguards, limits on duration, intervals between applications, termination
criteria and the presence or availability of qualified medical personnel); when there is
appropriate supervision; and, after obtaining appropriate specified senior approval level
for use with any specific detainee (after considering the foregoing and receiving legal
advice).
t .

fSIPK)
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Those t~hniquesconsidered in this rexiew &at raise this concern are relatively few in number and
generally indicated by yellow or red (or peen with a significant footnote) under major pav x u . ~m
Attachment 3 .
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1'1l1. Recommeada tions

. ..

.

.

.

(U)We recommend:

.,

(&
1. The working group recommends that techniques 1-26 on the attached chart be
approved for use with unlawful combatants outside the United States, subject to the
general limitations set forth in this Legal and Policy Analysis; and that techniques 27-35
be approved for use with unlawful combatants outside the United Stam subject to the
general limitations as well as the specific limitations regarding "exceptional" techniques
as follows: conducted at strategic interrogation facilities; where there is a good basis to
believe that the detainee possesses critical intelligence; the detainee is medically and
operationally evaluated as suitable (considering all techniques to be used in
combination); interrogators are specifically trained for the technique(s); a specific
interrogation plan (including reasonable safeguards, limits on duration, intervals between
applications, termination cn'teria and the presence or availability of qualified medical
personnel) is developed; appropriate supervision is provided; and, appropriate specified
senior level approval is given for use with any specific detainee (after considering the
foregoing and receiving legal advice).

U
(w
2. SECDEF approve the strategic interrogation facilities that are authorized to
use the "exceptional techniques" (such facjlitk at this time include Guantanamo, Cuba;
additional strategic interrogation facilities will be approved on a case-by-case basis).
3. As the Commander-in-Chief authority is vested in the President, w e
recommend that any exercise of that authority by DOD personnel beconfirmed in writing
through Presidential directive or other document.
(&

- (&

4. That DOD policy directives and implementing guidance be amended as
necessary to reflect the determinations in paragraph one and subsequent determinations
concerning additional possible techniques.

(&&)-5.
That commanders and supervisors, and their legal advi&rs, involved with the
decisions related to employment of "exceptional techniques" receive specialized training
regarding the legal and policy considerations relevant to interrogations that make use of
such techniques.
U
(SkNQ 6. That OASD (PA) prepare a press plan to anticipate and address potential
public inquiries and misunderstandjngs regarding appropriate interrogation techniques.
(&
7. That a procedure be established for requesting approval of additional
interrogation techniques similar to that for requesting "supplementals" for ROEs; the
process should require the requestor to describe the technique in detail, justify its utility,
describe the potential effects on subjects, known hazards and proposed safeguards,
provide a &a1 analysis, and recommend an appropriate decision level regarding use on
specific subjects, This procedure should,ensu~ethat SECDEF is the approval authority
for the addition of any technique that could be considered equivalent in degree to any of
the "exceptional techniques" addressed in this report (in the chart numbers 27-35, lah!ed
with an ,)'?I"
and that he establish the specific decision level required for applicatiori elf
such tec?uu'ques.
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8. DOD establish specific understandings with other agencies using DOD
detailed interrogators regarding the permissible scope of the DOD interrogator's
activities.
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Summary of Analysis and Recommendations
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Law

Note: Green denobs no significant constraiM on use raised by the respecUve area of consideration listed at top of each dolumn, assuminp adequate procedural safeguards.
Yellow indlcates area of conslderation does not preclude use but there are problematic aspects that cannot be eliminated by ptbcedural safeguards (see footnote).
Red indicates major issue in area of consideration that cannot be ellmi led.

M ~ F I E

'

UN6MFIEO

Red

0 Yellow
@ Green

War on Terrorism
Detainee lnterrogation Working Group
Summary of Analysis and Recommendations
Pertaining to Unlawful Combatants Outside of the U.S.'

I Recommendation \

Policv
Proposed
Interrogation
Techniques
(see attached descriptionlllmitalion$

Interrogation
Role

;onsistency
with Major
Partner
Nation
Views

Effect on
Captured
US.
Forces

Potential
Potential
Adverse
Effect on
Effect for
Detainee
Participants1 Prosecutions
Su~ervisorslCOC

Other

Re Unlawful
Combatants

1. Direct

2. Incentive or Removal

3. Emotional Love
4. Emotional Hate

5. Fear Up Harsh

Note: Green denotes no significant constraint on use raised by the respective area of consideration listed at top of each column, assuming adequate procedural safeguards.
Yellow indicates area of consideration does not preclude use bul there are problematic aspects that cannot be eliminated by procedural safeguards (see footnote).
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Green denotes no significant constraint oh use raised by the respective area of consideration listed at top of each column, assuming adequate procedural safeguards.
Yellow indicates area of consideration does not preclude use but there are problematic aspects that cannot be dimhated by procedural safeguards (see footnote).
Red indicates major issue in area of considerationthat cannot be eliminated.
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Note: Green denotes no significant constraint on use raised by the respective area of conrlderatlon listed at top of each column, assumkg adequate procedural safeguards.
Yellow indicates area of consideration does not preclude use but there are problematic aspects that cannot be eliminated by procedural safeguards (see footnote).
Red indicates major issue in area of considerationthat cannot be eliminated.

General Comments on Techniques Chart
"E" denotes recommendation that technique be considered "exceptional" and subject to the following limitations: (i) limited to
use only at strategic interrogation facilities; (ii) there is a good basis to believe that the detainee possesses critical
intelligence; (iii) the detainee is medically and operationally evaluated as suitable (considering all techniques to be used in
combination); (iv) interrogators are specifically trained for the technique(s); (v) a specific interrogation plan (including
reasonable safeguards, limits on duration, intervals between applications, termination criteria and the presence or availability
of qualified medical personnel) has been developed; (vi) there is appropriate, supervision; and, (vii) there is appropriate
specified senior approval for use with any specific detainee (after considering the foregoing and receiving legal advice).
"(Cbt,C)" denotes recommendation that approval level for use of technique for a specific detainee be no lower than the
Combatant Commander.
'\

"(GOIFO)" denotes recommendation that approval level for use of technique for a specific detainee be no lower than a
General Officer or Flag Officer.

The title of a particular technique is not always fully descriptive of a particular technique. With respect to the employment of
any techniques involving physical contact or stress or that could produce physical pain or harm, a detailed explanation of that
technique must be provided to the decision authority prior to any decision.
Recommendation: The working group recommends that techniques 1-26 be approved for use with unlawful
combatants outside the U.S. subject to the general limitations set forth in the Legal and Policy Analysis; and that
techniques 27-35 be approved for use yith unlawful combatants outside the U.S. subject to the general limitations
as well as the specific limitations regarding "exceptional" techniques set forth above and in the Legal and Policy
Analysis. If additional techniques are requested for use in the future, sufficient information regarding the technique
must be provided to the appropriate command authority so that a legallpolicy analysis can be conducted and
recommendations for use made.

Note: Green denotes no significant constraint on use raised by the respective area of consideration listed at top of each column, absuming adequate procedural safeguards,
Yellow indicates area of consideration does not preclude use but there are problematic aspects that cannot be elirhinated by procedural safeguards (see footnote).
Red indicates major issue in area of consideration that cannot be eliminated,

u#~WF
\ED

Footnotes
These recommendations assume that procedures and safeguards substantially similar to those set forth in the
"Policy" Section of the Legal and Policy Analysis are followed. The analysis relates to each individual technique;
use of techniques in combination could significantly affect the legality and wisdom of their application.
Techniques 1-19, 22-26, 30 and 35, applied singly, are purely verbal andlor involve no physical contact that could
produce pain or harm; no threat of pain or harm.
As a matter of policy, for countries that assert that POW protections should apply to detainees: Other nations may
consider that provision and retention of religious items (e.g., the Koran) are protected under international law (see,
Geneva Ill, Article 34).
May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military
. commissions).
.

For countries that assert that POW protections apply to detainees: Article 17 of Geneva Ill provides, "Prisoners of
war who refuse to answer may not be threatened, insulted, or exposed to any unpleasant or disadvantageous
treatment of any kind."
As a matter of policy, for countries that assert that POW protections should apply to detainees: Would be
inconsistent with Geneva Ill, Article 13 which provides that POWs must be protected against acts of intimidation.
As e matter of policy, for countries that assert that POW protections should apply to detainees: Possible that other
nations would disregard "mild" aspect and use as justification for abuse of U S . P W s .
i;

International case law suggests that technique might in some circumstances be viewed by other countries as
inhumane.
May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military
_...
commissions).

-

10.

May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for
military commissions).

Footnotes (cont'd)
This technique has not been used historically by U.S. forces. As such, no color code was assigned.
This technique could be viewed by major partner nations as degrading in some circumstances.
May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military
commissions).
As a matter of policy, for consideration of other nations' views, the Committee against Torture, established under
Article 17 of the Convention Against Torture (CAT), has interpreted "sleep deprivation for prolonged periods" to be a
violation of both Article 16 of the CAT as cruel, inhuman, or degrading treatment as well as constituting torture under
Article 1 of the CAT. Concluding Observations of the Committee against Torture, U.N. Doc. AI52144, paragraphs
253-260. See also, Judgment on the Interrogation Methods Applied by the GSS, Nos HC 5100194, HC 4054195, HC
5188/96, HC 7563197, HC 7628197, HC 1043199 (Sup Ct of Israel, sitting as the High Court of Justice, Sep 6, 1999).
Finally, the European Court of Human Rights (ECHR) has held that sleep deprivation, in conjunction with four other
problematic techniques (wall standing, hooding, subjection to noise, and deprivation of food and drink), did constitute
"inhuman and degrading treatment". Ireland v. United Kingdom, 25 Eur. Ct. H.R. (Ser. A) (1978).
May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for
military commissions).
Knowledge of this technique may have a significant adverse effect on public opinion.
May affect admissibility of statements provided based on voluntariness consideration (lesser issue for military
commissions).
I
;
Technique used historically until the Vietnam war, however not officially sanctioned.
As a matter of policy, for consideration of other nations' views, the Committee against Torture has generally
denounced the use of "moderate physical pressure" as a permissible interrogation technique. See also,-Tywr v.
United Kingdom, 26 Eur. Ct. H.R:(Ser. A) (1978) (spanking of student with 3 lashes of a birch rod violated European
Convention on Human Rights). See also, Article 5 of the American Convention on Human Rights prohibits not only
"torture" and "cruel, inhuman or degrading punishment or treatmentnbut it also provides that: "Every person has the
right to have his physical, mental, and moral integrity respected,"

Footnotes
As a matter of policy, other nations could interpret this as condoning assault on the detainee and encourage the use
against U.S. POWs.
Potential to be subject to charge of assault in international jurisdictions.
May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for
military commissions).
>
Knowledge of this technique may have significant adverse effect on public opinion.
Depending on application of technique, could be construed as degrading.
At practical level, may raise issues whether excessive force was used as force may be required to remove clothing.
&her nations may use as excuse to apply to U.S. POWs.
Knowledge of this technique may have a significant adverse effect on public opinion.
Legal exposure would be dependant on specific technique employed. Depending on technique used and subject
Amendment standards, and
response, potential exists that technique could be viewed as violating 5th18th/14th
therefore violate U.S. interpretation of Torture Conventioh.
Legal exposure would be dependant on specific technique employed. Depending on technique used and subject
Amendment standards, and
response, potential exists that technique could be viewed as violating 5th/8th/14th
therefore violate US. interpretation of Torture Convention.
Could provide basis for other nations to justify use of more aggravated mental techniques on US. POWs.
May significantly affect admissibility of statements provided based on voluntariness consideration (lesser issue for
military commissions).

Description of Interrogation Techniques

Direct: Asking straightforward questions.
lncentivelRernoval of Incentive: Providing a reward or removing a privilege, above and beyond those that are
required by the Geneva Convention, from detainees.
Emotional Love: Playing on the love a detainee has for an individual or group.
Emotional Hate: Playing on the hatred a detainee has for an individual or $roup.
Fear Up Harsh: Significantly increasing the fear level in a detainee.
Fear Up Mild: Moderately increasing the fear level in a detainee.
Reduced Fear: Reducing the fear level in a detainee.
Pride and Ego Up: Boosting the ego of a detainee.
Pride and Ego Down: Attacking or insulting the ego of a detainee, not beyond the limits that would apply to a
POW.
Futility: Invoking the feeling of futility of a detainee.
We Know All: Convincing the detainee that the interrogator knows the answer to questions he asks the detainee.
Establish Your Identity: Convincing the detainee that the interrogator has mistaken the detainee for someone
else.
Repetition Approach: Continuously repeating the same question to the detainee within interrogation periods of
normal duration.

-

.... be
File and Dossier: Convincing detainee that the interrogator has a damning and inaccurate file, which must
fixed.

15.

Mutt and Jeff: A team consisting of a friendly and harsh interrogator. The harsh interrogator might employ the
Pride and Ego Down technique.

Description of Interrogation Techniques (cont'd)

;

16.

Rapid Fire: Questioning in rapid succession without allowing detainee to answer.

17.

Silence: Staring at the detainee to encourage discomfort.

18.

Change of Scenery Up: Removing the detainee from the standard interrogation setting (generally to a location more
pleasant, but no worse).

19.

Change of SceneQ Down: Removing the detainee from the standard interrogation setting and placing him in a
setting that may be less comfortable; would not constitute a substantial change in environmental quality.

20.

Hooding: This technique is questioning the detainee with a blindfold in place, For interrogation purposes, the
blindfold is not On other than during interrogation.

21.

h l l d Physical Contact: Lightly touching a detainee or lightly poking the detainee in a completely non-injurious
manner. This also includes softly grabbing of shoulders to get the detainee's attention or to comfort the detainee.

22.

Dietary Manipulation: Changing the diet of a detainee; no intended deprivation of food or water; no adverse medical
or cultural effect and without intent to deprive subject of food or water, e,g., hot rations to MREs.

23.

Environmental Manipulation: Altering the environment. to create moderate discomfort (e.g., adjusting temperature
or introducing an unpleasant smell). Conditions would not be such that they would injure the detainee. Detainee
would be accompanied by interrogator at all times.

24.

Sleep Adjustment: Adjusting the sleeping times of the detainee (e.g., reversing sleep cycles from night to day.) This
technique is NOT sleep deprivation.

25.

False Flag: Convincing the detainee that individuals from a country other than the United States are interrogating
him.

26.

Threat of Transfer: Threatening to transfer the subject to a 3rd country that subject is likely to fear would subject him
to torture or death. (The threat would not be acted upon, nor would the threat include any information beyond the
naming of the receiving countt'y.)

-

,

Description of Interrogation Techniques (cont'd)

Isolation: Isolating the detainee from other detainees while still complying with basic standards of treatment.
Use of Prolonged Interrogations: The continued use of a series of approaches that extend over a long period of
time (e.g., 20 hours per day per interrogation).
Forced Grooming: Forcing a detainee to shave hair or beard. (Force applied with intention to avoid injury.
Would not use force that would cause serious injury.)
Prolonged Standing: Lengthy standing in a "normal" position (non-stress). This has been successful, but should
never make the detainee exhausted to the point of weakness or collapse. Not enforced by physical restraints. Not
to exceed four hours in a 24-hour period.
Sleep Deprivation: Keeping the detainee awake for an extended period of time. (Allowing individual to rest briefly
and then awakening him, repeatedly.) Not to exceed 4 days in succession.
Physical Training: Requiring detainees to exercise (perform ordinary physical exercises actions) (e.g., running,
jumping jacks); not to exceed 15 minutes in a two hour period; not more than two cycles per 24 hour period.
Assists in generating compliance and fatiguing the detainees. No enforced compliance.
Face slap/ Stomach slap: A quick glancing slap to the fleshy part of the cheek or stomach. These techniques
are used strictly as shock measures and do not cause pain or injury. They are only effective if used once or twice
together. After the second time on a detainee, it will lose the shock effect. Limited to two slaps per application; no
more than two applications per interrogation.
Removal of Clothing: Potential removal of all clothing; removal to be done by military police if not agreed to by
the subject. Creating a feeling of helplessness and dependence. This technique must be monitored to ensure the
environmental conditions are such that this technique does not injure the detainee.

Increasing Anxiety by Use of Aversions: Introducing factors that of themselves create anxiety but donotzreate
terror or mental trauma (e.g.. simple presence of dog without directly threatening action). This technique requires
the commander to develop specific and detailed safeguards to insure detainee's safety.

