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Legislation an Electronic Surveillance
for Foreign Intelligence Purpases

Avaids‘likelihood tﬁat in absence of
legislation, courts will eventually

- decide a warrant ig required in such

cageyg.

Eliminates question of validity of
EVidence obtainealIll.l!Il...iC.I-Q.
'lG.lOOCJOIAQtonoanbﬁt-inu.o!cuvv|nth

LA B N N I

Protects cooperating communications
carriers and landlords and protects
against charges of criminal trespasses
when otherwise communications carrviers
can dacline cooperation and render
surveillance impossible. (Ope carriex

has already declined such cooperation.)

» Avoids hawving leqislation which is

dedigned solely to PEIMLIt eseeeoanca,
.O!Ill.l-'lllﬁitilolﬂ.lll.l.III'I. w
ivsssvsWhen guch activities are
relatively a minor portion of the
electronic surveillance program ang’

-key members af the S¢nate Judiciary

Committes want the legisiation to
inClUda--0--onln.ogtni:csurinllance-

The stated tests for obtaining a
warrant are not of a kind which will
materially inhibit surveillance of
these kinds of targets.
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(b} Cans:’

(i) ‘Unnecessarily requires Yesort to the
Judiciary for exarcise of an inherent
Exedutive power, @spacially in cases
whers onl¥y communications of r»eessee
*t*rrerrare involved. :

(1i} Makes warrants mandatory even in the .
area of communicationg ¢ eeerweaa—D
*****=~that are not of significant
concern to the Congress, when warrants

in Qaes-..‘.-""'".'...'."" .- ~ -

Q.DCOIIn--Ulovvtll.l_might hetteI. be
made optional in the discretion of
the Executive. :
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(iii) cCould result ip troublesome délays Qx

even a denial of authority in parti-~
cular casag.

Requirement.’ for information sought to be that "which !
because of its importance is decmed assential to the .
Sacurity or national defense of the Nation or +n the oo L
conduct of the foreign affairs of .the United States.” ’ e

(2} Pros:

(i) Test is not Materially inhibiting
) because_meeting'the test depends on
the judgment of knowladgeable Bxzecutive
Officials and relates to their resson-

able expectations of what information
may.result from'trrrrrrerevsess o V0T,

LB

. the planned &MFV&Il11aRaa -~ = vrrr»

(ii) Committee report will indicate that
"importance" is the contrelling woxd.

(iii)  Any lesaer teat will not be acceptable
to members of Congress whose support is
needed to obtain passage of the legisla-
tion; and it might result in a succeasgs=
ful conrt challenge of .the legislation
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{b) bo}ls:

(1} "Esmential” rather than "importance"
appears to be the controlling word in
the teat, notwithstanding what the
Committes report may say.

(11} While the legislation appears to
' contemplate no second-guessing by a
Jndge on whether the test has been met
it is still possible that a Judge on
learning the identity of a partioular
target might question whether it could
poasibly have been met,
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(a) Pros: _ : : | !
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' (i)' The inclpded WOLAS seeatasancercaninna et
IU-"--l.!’..vi!IlI.lI'..lfIQ.l.l.'.c '
£it within the purposes of the-
legislation,

M (i1) Senates Judiciary Committee wants to -

iy avoid singling. out for special mention
l-t'a-!.l.!!.lo.n-vov..-n-noonaitnto T
l"!llIl.l‘l--u-v.ll.l‘l..--vIu‘c:v!.l
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{h) Cona:

(1) without a straightforward reference
'll-l‘..I".ODIllIII'I.lI.Il...I an
ambiguity exists that is better over<
come directly.than by reliance on
legiglative history.



