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Preamble

Between September 3 and 5, in Cobham, Surrey, UK, a group of thirty-two Iraqis
convened for the first mesting of the Democratic Principles Working Group. The working
group is part of an initiative of the Department of State of the Government of the United
States called the "Future of Iraq" project. At that meeting the membership of the working
group broke up into four task forces: : .

1. Transitional Issues

2. Human Rights and the Rule of Law

3. Civil Society and Democratization

4. Federalism as the basis of 2 new Iraqi polity

Each task force voted in two of its members to join a Coordinating Committee whose
brief was to continue the work pending the next full meeting of the workshop. These
cight Coordinators were joined by two Coordinators-at-large to form a ten person
Coordinating Committee.! f

This report was prepared by the Coordinating Committee as a draft, and discussed and
amended by the whole working group. It is a work in progress that represents the
collective effort of all those individuals in the working group who committed time and
effort to contacting their feilow task force members and producing it. The report
embodies input from members of the working group, Iragis outside the working group,
and non-Iraqi experts. In putting it together, the Coordinating Committee has avoided
naming the authors of the various ideas contained in it. However attached to the report
are individual papers received by the Coordinating Committee from members of the
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working group. These are identified by author and do not necessarily reflect the views of
other members of the working group.

This report takes as its point of departure the resolutions of the 27-31 October 1992
conference of the Iraqi National Congress (the "INC") held in Salahuddin, northem Iraq |
(Arbil province), In brief, these called for a democratic and federally structured Fraq

based on the principle of the separation of powers, and the principle of the protection of
individual human rights and group rights. These 1992 Salahuddin principles were
reaffirmed by the group of six Iraqi apposition parties that met with senior representatives
of the govemment of the Unites States on August 9, 2002. At that August 2002 meeting,
the representatives of the Iraqi opposition agreed to hold a large conference of the Iraqi
opposition, preceding any American or UN action in Iraq. That conference will need to
adopt a detailed program for the transition from dictatorship to democracy in Iraq.

This report is an attempt to fulfill that need. It sets out a roadmap for the transition in
Iraq beginning with its legality, the necessary phases it would have to traverse,
culminating in a phase in which national elections are held that would vote in both a
permanent constitution and a fully legitimate authority. The report concludes with
variations on a democratic vision for a future state in Iraq that the members of the
Democratic Principles Working Group have collectively decided upon.

The report, therefore, describes alternative policy options within the common framework
of a democratic system of government. It is up to the collectivity of the Iraqi opposition
to choose between them, or to decide to set up a mechanism for making such choices.

The ideas presented in this report are feasible on the basis of certain assumptions made by
. us:

» That the government of the United States actually proceeds with its stated policy of
democratic change in Irag;

* That the unseating of Saddam's regime does not take place at the cost of large scale
civilian casualties which could introduce considerable volatility and unpredictability
into the political situation;

¢ That this report, or some variation on it, is actuglly adopted at a genuinely
representative conference of the Iragi opposition;

* That the Government of the United States, as the partner of the Iraqi people in
liberating Iraq, itself agrees to support the guiding framework of this report following
its adoption by the Iragi opposition;

" o That the international community, including the Govemnment of the United States, by
a treaty with a duly constituted Iraqi government, undertakes to guarantee the
territorial integrity of Iraq.
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Nothing in this report, however, requires of the United Nations or United States to police
or manage into existence the new and budding democratic institutions. That is a challenge
that the people of Iraq must and will face up to on their own. :

A historic opportunity that is as important as anything that has happened in the Middle
East since the fall of the Ottoman Empire and the entry of British troops into Iraq in 1917
presents itself. Once the regime of Saddam Hussein is removed from power, Iraq can be
remade out of the ashes of decades of brutality, domestic and foreign wars, nightrnare
weapons, and near total economic collapse. Such an extraordinary event calls for
extraordinary measures and procedures. Iragis abroad, who are in a position to act, are
morally obligated to do s0 and to do so fast. It is in that spirit of great urgency and
responsibility, that this report has been put together.
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1.0 The Legal Basis of a Transitional Authority

1.1 The Problem

The July 1958 revolution abrogated the 1925 Constitution, the most legitimate
constitution of Iraq because it was adopted afier a process of social debate. Since 1958
five “interim” constitutions have been promulgated. All were issued in the wake of the
military coups that brought amy officers or narrow political parties to power. Short-
term considerations of personal or party political self-interest were by and large the
_shaping force behind each "interim" constitutional initiative. In 1990, a draft of a
permanent constitution was for the first time put forward by the Ba'ath Party, but it never
underwent ratification because of the August 1990 invasion of Kuwait and its
consequences. The last interim constitution, and therefore the one that is in principle
still in effect today, was promulgated by the Ba’ath Party in July 1970. It was amended
in 1974 to reflect the provisions of the March 11, 1970 accords. And it was
“interpreted” in 1977 as follows:

If the people are “the source of authority and its legitimacy,” as is stated by the Iragi Constitution (article
2), then it is the definition of the concept of the people on which the definition of democracy depends. ... -

The people as interpreted by the Revolution and the Leading Party, the Arab Ba’ath Socialist Party, is all
the members of the society who enjoy equal rights and equal duties. But in exercising democracy ... it is
inevitable to exclude all persons who take a political, economical or intellectual attitude hostile to the
Revolution and its programme. The status of such people shall be defined [and] revolutionary political
consciousness shall play a decisive role in immunizing public opinion towards them, This being an
exceptional case created by the necessity of transforming society.

(Law 10.35 of 1977, Legal System Reform, Alwaqai al-iraqiyya 20, no. 37, September
14, 1977: 21)

1.2 A Transitional Authority, however it is set up, must operate under some governing
law, or constitution, if it is to become the vehicle of a new constitutionally based
democratic government. An important question facing the Democratic Principles Work
Group is what should the governing law contain and be based on. Two principal options
present themselves: '

1. Accept to work with an amended version of the existing interim constitution of
July 1970; or

2. Begin the road to true legjtimacy by repudiating the constitutional basis of the old
regime.
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The Coordinating Committee at its mecting of October 4, 2002, voted for the second
option, 2 process that was accepted by the Democratic Principles Working Group that
met on October 10-11, 2002 in Wilton Park, Sussex (the "Wilton Park Meeting").

1.3 What might the legal basis of a new Transitional Authority be? In considering this
question, Iragis must 1ake info account the frame of mind into which Iragi politics has
descended, namely that of considering all constitutional questions as being "transitional”,
forever on their way to becoming permanent but never actually getting thete, This abuse
of power by one regime after another since 1958 has resulted in the practice of
"legislation through decree”, the tendency to subvert consti tutionalism by way of a
flurry of proclamations, decrees and laws which ultimately serve the purpose of
strengthening autocratic politics.

On an annual basis, approximately 1,500 RCC Resolutions are passed, and they are
extremely varied in scope. They range from those amending articles of the Constitution,
to those dealing with issues affecting individuals (such as exemption from the payment
of particular types of duties). In practice, the more important legislative decisions are
made through an RCC Resolution, For example, following the invasion of Kuwait, the
RCC passed a number of resolutions addressing the incorporation of Kuwait as the "19th
Province of Irag” (RCC Resolution No. 312 of 1990), amalgamating and absosbing
Kuwaiti entities into their Iragi counterparts and - following the defeat at the hands of
the allies in the Guif War - the nullification and voiding of previous RCC Resolutions
relating to Kuwait (RCC Resolution No. 55 of 1991).

Without a fixed timetable for the transition period, culminating in a nation-wide
referendum on a draft constitution proposed by the Constituent Assembly (see Section 2)
and national elections for a parliament and govemment, fraq will fall into the same trap
as it has in the past half a century, whereby politicians maintain control of the country hy
creating a number of crises to delay the next stage of the transition. This happened with
respect to the interim constitution of 1958, which envisaged that it will be replaced by a
permanent constitution following a national referendum; since a number of crises
prohibited the carrying out of a referendum, the interim constitution of 1958 continued
to govern until Abdul Karim Qassem was overthrown in February 1963,

Conclusion: The Coordinating Committee and the Democratic Principles Working
Group placed a very high priarity on the abolition of “transitionalism” as o practice
through the careful design of the new legal framework of the Transitional Authority.
Integral to this design is the idea of an absolute set of time limits governing the
transition period which cannot be amended by any decree, proclamation, or law issued

by the Transitional Authority,

1.4 Two Alternative Approaches to Constitutionalism in the Transitional Period

There were two alternative proposed approaches to the constitution that would govern
the interim period in Iraq - (i) reliance on an amended version of the Iraqi Constitution of
1925 or (i3} a newly introduced interim constitution (introduced by a transitional
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govemment or coalition that would take place). Below is a discussion of both
alternatives, each of which has advantages and disadvantages. In either case, at the
Wilton Park Meeting, there were certain key principles raised that should be contained in
whichever interim constitutional approach is adopted. These were:

1. There must be strictly adhered to timetables incorporated in the constitution or that
govern the transitional authority.2

2. There must be a separation of powers during the transitional period. The participants
stated that one of the key principles of democracy is the separation of powers, and the
checks and balances emanating therefrom. The participants further stated that, since
the practices during the transitional period will be key determinants of the ultimate or
permanent structure of the state, then the separation of powers must be introduced
during the transitional period. The participants stated that, especially in light of the
recent history of Iraq, where the executive has subordinated all other powers in the
state, without such separation of powers, the transitional government in Iraq might
fall into the same trap as previous transitional governments in Iraq.

w

There must be some basic laws relating to matters such as human rights that would
govem the rights of the transitional government. See subsections 1.5.3 and 1.6.3
below.

1.5 The First Alternative - The Iraqi Constitution of 1925

This proposal provides that the Iragi Constitution of 1925 be adopted as the governing
law during the transitional period, with certain amendments such as the removal of
references to the monarchy. Indeed, this was the approach made by the Bonn
Agreement - with the support of the intemnational community - in December 2001 with

respect to the transitional constitutional structure in Afghanistan.3

The reasoning behind this proposal is that the Iraqi Constitution of 1925 was adopted
after debate and recommendation by the Constituent Assembly, which was established in

2 During the discussions, some participants mentioned the need to have flexibility with respect to the timetables and
deadlines, because the process of regime change was so uncertain, If a constitutional court were established, it was
suggested, such 2 court should be the only entity able to address any changes in the deadlines.

3 *The Agreement on Provisional Arrangements in Afghanistan Pending the Re-Establishment of Permanent Government
Institutions”, otherwise known as the Bonn Agreement, provided for a constitutional structure to govem the interim
period, that is until a permanent constitution is established in Afghanistan. The legal framework laid out in the Bonn
Agreement that governed both the Interim Authority (the first six months) and the Transitional Authority (for two years)
were to be based on the Constitution of 1964, as amended, repealing any provisions relating to the monarchy and any
provisions that are inconsistent with the Bonn Agreement; in addition, all existing Jaws and regulations were to govern,
provided that they are not inconsistent with the Bonn Agreement, with the applicable provisions of the Constitution of
Afghanistan of 1964 and with the international obligations of Afghanistan. In certain ways this Afghanistan medel is
similar ta the model used by the govemment of General Charles de Gaulle after the establishment of his government in
Paris in 1944 and the removal of the Vichy Government. During the interim period, General de Gaulle's government
relied on the constitution of the Third Republic, making certain amendments to it.
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1924. The Constituent Assembly was - in a manner of speaking - a representative body,
one which represented a relatively broad segment of the Iraqi population. There were
criticisms of this argument expressed at the Wilton Park Meeting, namely that the
members of the Constituent Assembly were really chosen by the palace, rather than duly
elected by the population, and therefore represented the view of the palace more than any
other view. The point raised by those who supported the use of the 1925 Constitution is
that it was adopted following a broader process of discussion among the population (and,
to an extent, representatives of the population at large) than any other subsequent
constitution. Moreover it was ratified by the population-at-large, something that was not

true of any other Iraqi constitutional initiative.4
1.5.1 Amendments to the 1925 Constitution |

Under this alternative, there would need to be amendments made to the Constitution of
1925, in particular to remove all articles relating to the monarchy. The amendments that
would need to be made, include:

* The abrogation of Part II (the Prerogatives of the Crown) and references to the King
and the Royal Irada (the royal will) throughout the document. The powers of the
Crown shall be taken over by the powers of the transitional government or transitional
authority, as the case may be;

* A decision should be made as to whether there would be one legislative entity during
the transitional period or two. Should the decision be that there would be one
legislative entity, then the 1925 Constitution would need to be amended accordingly
to reflect only one legislative entity. In addition, Part IMl shall be amended as
appropriate to reflect the above and the number of members agreed upon;

¢ Section 64, which limits the number of the ministers shall be amended as appropriate
to reflect the number of the members of the transitional authority as agreed;

= Certain of the administrative structures should be amended, such as the administrative
divisions (reflecting the current 18 administrative divisions of Iraq) and the courts and
the judicial system; and

¢ Section 120 addressing the emergency powers of the King shall be deleted in full.d

4 There was criticism of the ratification process, namely that a constitution that is ratified through the usz of a referendum
may not really reflect the wishes of the people at large, especially if the ratification process gives only two alternatives -
either vote in favor of a constitution or vote against it. There is no process of commenting or voting in favor of an
alternative constitution. .

5 There was no discussion at the Wilton Park Meeting specifically selating to whether any transitional authority or
government would have emergency powers. However, there was discussion that the methodology of regime change may
have certain cxigencies that require cmergency powers.,
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In addition to the amendments above, the 1925 Constitution, which provided for certain
protections of human rights, would need to be amended, or rather superseded, to reflect
international developments relating to the protection of human rights,

1.5.2 Rights Under the 1925 Constitution

The rights enumerated in the 1925 Permanent Constitution address the following areas:

* No discrimination among Iraqis: Article 6 provides that there shall beno .
discrimination in the rights of Iragis. In addition, article 18 provides that "Iraqis shall
be equal in status as regards the enjoyment of their rights and the discharge of their
obligations. Government appointments shall be bestowed upon them alone, to each
one without discrimination, in accordance with his capacity and fitness";

* No Interference among Iragis without due process of law: Article 7 provides that the
state shall not violate or interfere with the personal liberty of any Iragis, and provides
that no Iraqis shall be arrested, detained or punished, except in accordance with Iraqi
law; '

¢ No Torture: Indeed, Article 7 specifically states that "torture and the deportation of
Iraqis ... are specifically forbidden”;

* Right to Property and No Unreasonable search and seizure: Article 8 guarantees that
all places of residence are inviolable, and that they may not be entered or searched
except in accordance with the manner prescribed by law. This article is in many ways
similar to the Fourth Amendment to the U.S. Coustitution. In addition, article 20
provides for the safeguarding of all rights of ownership of property. More
specifically, it provides that there shall be no expropriation of the property of any
Iragi "except in the public interest, and in such circumstances and in such manner as

may be prescribed by law, and on condition that just compensation be paid".6
Moreover, article 15 provides that all "postal and telegraphic correspondence, and all
telephonic communications shall be secret and frec from censorship or detention,

except in such circumstances and manner as may be prescribed by law"7;

6 )t the 1925 Permanent Constitution is the altemative to be adopted during the interim period, the rights provided for in
Article 10 would constrain the rights of the Transitional Government to take the property of any member of the family of

1925 Permanent Constitution is to be adopted in the interim period, the rights of those whose property was expropriated
by the current Ba'sthist regime must be reviewed - otherwise, there may be a large number of claims against the
transitional authority.

7 The issue here is that if the ransitiona) authority shall revoke most laws prescribed by the Ba'athist government, then
there would be no ability for the transitional authority to, for example, tap telephones. There could be security
ramifications for this and therefore a more moderate faw would need to be established, limiting the ability to tap
telephones
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s Freedom of expression: Atrticle 12 provides for the "freedom of expression of opinion,
liberty of publication, of meeting together, and of forming and joining associations”,
but within such limits as may be prescribed by Jaw8; and

» Community rights: Article 16 provides that the "various communities shall have the
right of establishing and maintaining schools for the instruction of their members in
their own tongues", although in Article 17, Arabic is stated to be the official

language.?

1.5.3 Necessary Additions to the 1925 Constitution

There have been significant developments in the field of international human rights law
over the last seventy-five years. In addition, critics of this constitutional alternative for
the interim period state that the rights granted to, for example, the Kurds are far behind
developments with respect to the rights of the Kurds. (See footnote 9 for a possible
amendment to the 1925 Constitution with respect to Kurdish rights),

Accordingly, the provisions of the following international treaties and declarations
would hereby be made part of the interim constitution and would replace any contrary
provisions in the 1925 Constitution. In addition, the provisions of these treaties would
supercede any contrary laws currently in effect. The treaties to be included are; the 1948
UN Convention on the Prevention and Punishment of the Crime of Genocidel0, the
1949 Universal Declaration of Human Rights! !, the 1949 Geneva Conventions and their
Protocols, the 1950 European Convention for the Protection of Human Rights and

" Fundamental Freedoms and its Protocols, the 1951 Convention on the Status of
Refugees and its 1966 Protocol, the 1969 International Convention on the Elimination of

[> all Forms of Racial Discrimination12, the 1957 International Labor Organization
Convention (No. 107) Concerning the Protection and Integration of Indigenous and

Other Tribal and Semi-Tribal Populations!3, the 1966 UN Covenant on Civil and

*

8 In this instance, one would need to review the laws prescribed with respect to the freedom of assaciation, which would
tend to limit the applicability of Article 12, Asa first step, however, the transiticnal authority must not recognize any
such laws,

? One critic of this alternative stated that the rights granted the communities, especially the Kurds, may have been
progressive in 1925 but are now regressive, especially within the context of current Iragi constitutional law. Accordingly,
one possible amendment that could be made here to the §925 Constitution is that, with respect to the Kurds, the
provisions of the March 11, 1970 Agreement between the Kurds and the central government hereby replace any contrary
provisions of the 1925 Constitution. .

10 traq ratified, accepted and approved this convention without qualification as of January 1, 1959.
1 fraq was one of 48 countries which voted for this declaration,

12 raq ratified, accepted and approved this convention with qualifications as of January 14, 1970,

13 Iraq ratified, accepted and approved this convention without qualifications as of July 16, 1986.
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Political Rights14, the 1976 International Covenant on Economic, Social and Cultural

Rights!5, the 1979 International Convention on the Elimination of All forms of
Discrimination against Women, the 1984 Convention Against Torture and Other
Inhuman or Degrading Treatment or Punishment, the 1989 Convention on the Rights of

the Child and the European Union's 2000 Charter of Fundamental Rights16.

1.6 The Second Alternative - A New Interim Constitution

In the Wilton Park Meeting, a participant stated that, since there was a proposal to
amend the 1925 Constitution, the entity making such amendments or implementing them
would have obtained an element of legitimacy or power - or at least would have' given
itself the legitimacy to make such amendments. Therefore, in light of certain inherent
weaknesses of the 1925 Constitution, and the consequent amendments that would need
to be made to it, it would be more appropriate to adopt a new interim constitution.
Others agreed with the concept that a new interim constitution should be put in place.
Accordingly, we lay out below a framework for such interim constitution.

161 T he Need for this Interim Constitution to be Interim

Since the fall of the Iragi monarchy in July 1958, Iraq has been govemed by a series of
interim constitutions. The one common factor of these interim constitutions has been
their lack of "interim-ness”. Indeed, the currently governing constitution of Iraq, the
1970 Interim Constitution, has been governing Iraq for approximately 32 years, This is
the strongest argument against another interim constitution whose fate so easily could
just repeat the patterns of the past.

But if a new interim constitution is to be the procedure adopted (by the conference of
the Iraqi opposition or otherwise), it must, for the reason stated above, be subjected to
extremely rigid time limits:17 And it is questionable if these time limits should be
amendable (if they are to be amended then it should be according to a process that is

14 Iraq ratified, accepted and approved this convention with qualifications as of January 25, 1971.
15 Iraq ratified, accepted and approved this convention with qualifications as of January 25, 1971,

16 Other international treatics or resolutions could include the 1976 European Convention on the Suppression of
Terrorism, the 1978 UN. General Assembly Resolution on Disappeared Persons. Moreover note should be mede of
UNICEF's work in the area of child rights which is informed by the World Summit for Children (1990), as well as by the
World Conference on Education for All { 1990), the World Conference on Human Rights { 1993}, the World Summit for
Social Development (1995) and the Fourth World Conference on Women (1995).

Y Due to the fact that Iragis may be sensitive to the term “interim constitution” as a resukt of its abuses since 1958, one
proposal would be to label this interim constitution as the "Basic Laws of Iraq", rather than refer to the term constitution
in the title. ;

UNCLASSIFIED

h—_§




UNCLASSIFIED

Democratic Principles Working Group Report
Page 13 of 08

incorporated into the constitution18). In order to ensure that the time limits are met, they
should feature prominently in the interim constitution. The reason is that if the time
limits are set within the interim constitution, and they clearly state that the constitution
would o longer be valid once these time limits expire, then this would be an impetus for
the Transitional Authority to start the procedures quickly to establish a permanent
constitution. ’

1.6.2  The Procedures for the Establishment of a Permanent Constitution

Whatever the governing law during the transitional period, there must be procedures
established within that law for the establishment of a permanent constitution. The basis
for this is again the need to ensure that the transitional law is indeed transitional, or
interim, and does not fall into the trap of being made permanent.

The procedures laid out for the establishment of the permanent constitution should be the
following:

* A comimittee within the constituent assembly of jurists and constitutional experts
should be established that begins the process of drafting a permanent constitution. 19

* This committee must be given certain drafting deadlines, which would follow
established procedures. - For example, prior to coming up with a first draft or the first
drafts of the proposed permanent constitution, a census of sorts would have to be

completed under international supervision,20

 This committee must consult with as large a group of Iragis as possible, taking into
account the broadest scope of opinion. The point here is to avoid having a
referendum establishing a permanent constitution that would essentially provide for a
yes/no answer, without making the broadest segment of the population (within the
confines of efficiency) feel like they have a say in the process of establishing the

permanent constitution.21 -

18 One proposal is for the establishment of a constitutional court, which would ba the only body that is able to decide
whether to extend the time limits imposed by the interim constitution.

19 Clearly, the election or selection of this committee would be a matter for debate. Yet, it would seem most appropriate
that the constituent assembly would select a committee from among its members (which committee would have the right
to consult both Iraqi and international legal experts to assist),

20 Such a census would be crucial in demarcating, for example, the boundaries of the federal states.

21 1y this regard, the committee must establish an office (which would include the funding for the office) to administer its
activities and take in comments from the population at large on the constitution and the constitutional process. In
addition, the deliberations of this cemmittee must be held in public and must be reported on by the press. Again, broad
guidelines with respect to the dpenness of the process should be included in the interim constitution, leaving the details to
a faw that would be passed. : :

UNCLASSIFIED

L___—__—_




UNCLASSIFIED

Democratic Principles Working Group Report
Page 14 of 98

»  Once the process of debate and consultation is completed (which may include putting
to the public drafis of the permanent constitution), the permanent constitution would
be put forth to a referendum of the public at Jarge. Should the public at large vote
against the draft, then the committee would need to undergo further re-drafling,
debate and consultation, and put forth a new draft permanent constitution until such
time as it is adopted by the majority of the population, or a larger requisite
percentage.22 ‘

1.6.3  Certain Key Legal Provisions of the Transition

1.6.3.1 Respect for human rights and the rights of individuals and communities.. A key
principal of any interim law must be that there be certain inviolable ri ghts that all Iraqi
citizens, regardless of race, creed or sex, have and that the transitional government must
respect. These key principals must take effect the day after the fall of the Ba'athist
regime, and they must be binding on any transitional authority (whatever form it takes
place). They cannot be amended by the transitional government or during the transitional
period without a referendum - that is, the whole point is to make them very difficult to
amend. In addition, in an effort to enshrine these rights at an early stage, it is proposed
that no immunity for government officials would be granted for transgressions of these

key rights.23 These principals should include:
e Theright to life (includiﬁg freedom from political and extrajudicial killing);
» The right to protection under, and due process and equality before, the law;
* Freedom of religion, conscience and thought;
e Freedom of spéech, opinion and expression;
* Freedom of peaceful assembly and association;

* Freedom of movement within the country, foreign travel, emigration and
repatriation;

» Theright of ownership of private property;

22 The question of whether the approval of the permanent constitution must be made by a majority of the population who
can vote, or a percentage larger than a majority, must be included in the interim constitution.

23 In a number of constitutions, the right of immunity is granted to government officials in connection with carrying out
their duties. By eliminating these rights in the interim period, one would enshrine the need to protect these rights by
demonstrating to all government employees that they would be punished for transgressions of these basic human rights.
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e . The innocence of defendants until proven guilty and the right to obtain legal
counsel at the expense of the state24;

» Ilegality of torture and other cruel or inhuman treatment or punishment;
» lllegality of arbitrary arrest, detention or exile;
* No arbitrary interference with privacy of individuals;

* Protection against discrimination based on race, religion, political or other
opinion, national origin or language.

1.6.3.2 The Administrative Divisions during the Interim Period, Iraq is currently divided
into eighteen governorates. Although these govemorates were established during the
Ba‘athist period, and therefore it may be argued that they have an element of illegitimacy,
the proposal would be to Ieave them as is under any interim constitution. The reason for
this is that, due to the issuc of federalism, redistricting Iraq during the interim or
transitional period would by its very nature be difficult; in addition, as federalism is - to
an extent - a highly debated issue (that is, a politically charged one), attempting to change
Iraqi administrative divisions along particular lines (ethnic or administrative) during the
transitional period would be destabilizing and would, due to the lack of a popular
referendum on the matter, be illegitimate (or at least imposed).

1.6.3.3 The Independence of the Judiciary. 1t is vitally important that, as a check on the
powers of the executive, the judiciary be made independent as early on as possible during
the interim period.

1.6.3.4 Transitional Justice Mechanisms: The bases of the transitional Jjustice
mechanisms to be proposed (discussed in Section 3.0) must be included in any interim
legal system to demonstrate their importance and to ensure that they are carried out
immediately by any transitional government.25 By placing them in the interim
constitution, it would place an obligation on the transitional authorities to implement
these transitional justice mechanisms.

24 This issue is extremcly important in the context of transitional justice, which is discussed in Section 3. It is vitally
important for the intemnational legitimacy of the new state that there be no presumption of guilt (or the collective guilt) of
members of the Ba'athist regime, otherwise there would be criticism of "kangarao-courtism”.

25 This principle - that is, of introducing a transitional justice mechanism in an interim constitution - was used in South
Africa in 1993 in the Interim South African Constitution.
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2.0 Phases of Transitional Goevernment

2.1 The Problem

2.1.1 The practice of politics in Iraq has been dead for 35 years. There are no political
parties other than the Ba'ath Party?, and membership of any unapproved party is a
crime. Dissent, whether public or private, is a crime; criticism of Saddam Hussein is a
capital crime, Consequently, despite universal antagonism to the regime, there are no
organized opposition parties operating inside the country worthy of the name, and no
individual dissidents inside the country with a public profile, such as arose in some
communist countries of Central Europe in the 1980s. Opposition, in Arab Iraq at least
(excluding northern Irag), is a state of mind or a conspiracy; it is not an organized public
activity. Therein lies a great danger for the future of civil society in Iraq.

Within the existing state structure, there are no political figures, only functionaries.
Unlike communist politburos in Central Europe and the latter days of the Soviet Union,
the Ba'ath Parly Regional Command? is a paper cutout with no content. The Ba'ath
Party merely serves propaganda purposes, and no member in it has any stature in the
country or independent will. Meanwhile, the Revolutionary Command Council (the
"RCC"), virtually a replica of the Ba‘ath Party Regional Command, is a rubber stamp
body for Saddam Hussein.

As a result, there are no recognized domestic political institutions, groups or individuals
that can step forward, invoke national legitimacy and assume power. 4 political vacuum
will arise during the period of disintegration and following the downfall of the regime.
Many groups and individuals will eventually emerge and compete for power, but this
will only happen gradually, as the environment becomes safe for public participation.

On the administrative level, on the other hand, Iraq's civilian agencies employ a large
class of competent professionals and technocrats, including doctors, engineers,
educators, civil servants and others, who have maintained some distance from the regime
and provided service to the community. Once safety is established, they will be the first
to step forward to assist in providing essential services, and should be the primary '
recourse for the management of civilian affairs and the apparatus of civil service,

Nevertheless, a temporary problem may still arise. The civilian agencies are governed by
political appointees loyal to the regime rather than by these professionals, and as the

26 There are a number of front parties for the Ba'ath Party that do not have any real following.

27 Ins theory, the Ba'ath Party governs Iraq. The highest body is the Ba'ath Party National Command, which

includes members from different Arab countries. Below that is the Ba'ath Party Regional Command (for the
region of Iraq}, which contains the leadership of the Ba'ath Party inside Iraq, and nominates the members of
the Revolutionary Command Council, being the highest entity pursuant to the Iragi Constitution of 1970.
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structure of the state disintegrates, senior officials, including government ministers,
heads of agencies, provincial governors, security officials, police chiefs, and others
responsible for issuing orders and running the engine of state, can be expected not report
to work. Some may be killed, others will flee and yet others will stay home and wait for
an environment of safety to be established. The chain of command in the government
departments and agencies will be.broken, creating temporary but serious administrative
paralysis. Cities and towns will be left without a civil administration, leading to
disruption of law and order, the food distribution systems and emergency health care.
Because of the high likelihood of a political vacuum'and the possible administrative
vacuum in the period immediately preceding and following the fall of the regime, other
strategies must be devised to fill these needs quickly.

The Iraqi armed forces are often cited as a national institution that has an
organizational and command structure, and can therefore replace the regime of Saddam
Hussein, This argument is without merit. Most senior military officers are heavily
compromised by their association with the regime of Saddam Hussein, and the military
establishment itself requires thorough reform and de-politicizing; it cannot and should
not be trusted with national politics. See Section 5.0 of this report.

Should U.S. and allied military intervention lead to the collapse of Saddam Hussein's
regime, we can assume that foreign troops, possibly assisted by émigré Iraqis, will playa
role in maintaining security and providing critical humanitarian response in the initial
phases,

1t is therefore paramount that many thousands of Iragis, currently in exile, begin
training for law and order duties 10 be undertaken Jointly with US troops in the

immediate aftermath of a change in regime,?

2.1.2 An alternative view is that there will not be a collapse of the structure of authority
in Iraq after regime change. The Iraqi army can have an important role to play in the
process of change and in maintaining peace and security after the change. The various
ministries, which have competent professionals, can continue their uninterrupted
operation. Therefore, the primary responsibility for maintaining the political and
administrative integrity of the state should be entrusted to those now inside Iraq.
Furthermore, it is contended by the upholders of this view; that some of the opposition
parties have contacts within the military and security sectors inside Iraq, and can identify
the most capable of these to work alongside those exteral groups.

28 An opposite view holds that the fraining of Iraqis currently in exile for law an order duties merely adds another militia
group to the already large number of militias in Irag, and that a new militia will serve only as an appendage to one of the
cxisting political organizations. This view holds that it would be preferable to reform the existing army and police force to
undertake the duties of law and order. Furthermore, we cannot assume that the US will acet alone, without the involvement
of a coalition or of the U.N,
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2.2 Forming a Transitional Authority

2.2.1 Within Iraq, only Iraqi Kurdistan, with its two regional govemnments in Arbil and
Suleimaniya, is equipped to respond to the needs of the situation. In the rest of the
country, no such possibility can arise in the short term without the help of an extemal
agency. However unsatisfactory the options, a solution to this problem has to be sought
in the pre-transition period, by and among Iragis who have the freedom to operate
outside the control of Saddam Hussein's regime.

To prevent disarray and a repeat of 1991, a temporary Iraqi authority of some sort
(henceforth referred to as the Transitional Authority) must be on the ground and capable
of operating as soon as the regime begins to disintegrate. Preparations for this
eventuality must be made in advance, before the fall of the regime.

The Transitional Authority must represent Iraq's national unity, and reflect fairly the
multiple social and political constituencies of Iraq. Inclusiveness should not be limited
to unproven political parties; it also requires the participation of a diversity of social
groups in the shape of prominent individuals from those groups who reflect the interests
of civil society in Iraq. The Transitional Authority must strike a balance that accords
due recognition to groups but checks their competing ambitions. If the Transitional
Authority fails to be inclusive or to provide adequate checks and balances, the Iraqi
national project will fail, and the integrity of Iraq will be endangered. In addition, the
Transitional Authority must be seen by all Iraqis as a modernizing national project
geared towards a complete opening up and transformation of the country. To that end,
the composition of the Transitional Authority should aim for professionalism and
individual capability, and not political or sectarian and confessional representation.

The expatriate Iraqi community comprises three million people, and an additional four
million or so people live in Iraqi Kurdistan, This seven million strong community of
Iragis is the logical and presently available pool of resources for creating a Transitional
Authority for change in Iraq. These are the human resources for fulfilling the immediate
law and order and administrative tasks required for the period of transition. Qut of this
community has emerged an Iragi opposition with professional qualifications and
leadership capabilities. It thinks differently than its counterparts in the rest of the Arab
world and it is the first opposition inside an Arab or Musliin country to work so closely
with Western powers. Given the repression under the Ba'ath regime, it is impossible to
quantify the numerical support enjoyed by any group or individual inside Irag,
Nevertheless, by its size and its social and-political diversity, the broad conglomerate of
groups we call the Iragi opposition can convincingly claim to be a true reflection of Iraqi
pluralism.

Therefore, the nucleus of the Transitional Authority should be constituted from this Iraqi
opposttion outside Irag, through a mechanism of broad participation and
representation, and a structure that is capable of expansion within Iraq.
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2.2.2 A different opinion on the formation of the Transitional Authority states that the
manner in which regime change occurs will determine the nature, size, duration and
responsibilities of the transitional authority. Consequently, this view holds, we should
only present general ideas regarding the transition, and not enter into the kind of
specifics that this report proposes. The principle of power sharing among the existing
parties and political and social forces, based on religious and ethnic percentages of
doubtful validity, should be confirmed according to this point of view, not rejected. Any
conference of Iragis that selects a transitional authority, this view maintains, must be

- held on Iragqj territory directly preceding the process of regime change, and it must
include forces that will participate in the change.

The conference can recommend to the transitional authority that it take weapons away
from armed elements; declare an amnesty to those who participate in the change;
Teorganize the armed forces and security organizations; negotiate with the UN and the
international community regarding Iraq’s debt and reconstruction needs; form advisory

councils of iribal leaders, senior clerics, retired military officers, judges, professionals H
and academics; form a supreme court that will create Jjudicial committees to review
existing laws, and address transitional justice issues.2

2.3 The Conference of the Iraqi Opposition

2.3.1 The conference of the Iraqi opposition (the Conference), due 10 take place in the
autumn of 2002, offers an exceptional opportunity for - forming the Transitional
Authority. To that end, the conference should be large and diverse, including a broad
range of groups and individuals, and as reflective of Iragi sociely as practically
possible. A large meeting has greater representative value and is better able to confer
credibility on the Authority and give it a provisional and conditional mandate,

The issue of the legitimacy of a Transitional Authority elected by a conference of Iragis
operating outside Iraq, needs to be addressed. The Iraqi opposition is no less legitimate
than the regime of Saddam Hussein. In fact it is no less legitimate than any Iraqi regime
that followed the 1958 military coup. In 1968, a small Ba'ath Party came to power on
the shoulders of an equally small group of army officers in a military coup that seized
power by force, not through the ballot box. The regime established in 1968 has endured
for nearly 35 years not through the freely expressed national will of the Iragi people, but
through fear and repression. The country does not have a permanent constitution, and is
run by a self-appointed RCC. The Ba'ath regime is not legitimate, and it can be argued
that there has been no real legitimacy in Iraq since 1958.

With its multiple voices, the opposition speaks for many Iragi constituencies, rather than
for one group. The opposition shares in the suffering of the rest of the Iragi people. It is

23 Yet a third vicw on the transitional authority proposes that it be formed inside not outside Iraq after the change of
regime, in consultation between leading opposition groups and the forces of the international coalition. See Sections
2.10 and 2.11 for summaries of other opinions.
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a far truer reflection of the condition of the Iragi people than the regime can ever claim
1o be. The election of a Transitional Authority by this diverse group of Iragis, albeit in
exile, is a powerful symbolic act of participation and empowerment that is denjed to
Iraqis under the regime's rule. It would set a good political precedent.

The Iraqi opposition has already begun writing an altemative Iragi history. The October
1992 conference of the INC in Salahuddin is an example. That conference, which had
nearly 400 participants, covered the gamut of Irag's social and political mosaic, and
Iragis saw it as truly representative. The political principles it adopted remain the most
widely accepted political statement among Iragis. Ten years later, the INC meeting and
its declared principles have preserved their landmark status among Iragis, The Kurdish
elections of 1992 and the setting up of Kurdish regional administrations are another
example of a landmark achievement of Iraqis freed from the control of the Ba'athist
regime. Through actions, statements and publications, in other words, Iraqis in exile
have created an alternative Iraqi political reality,

Nonetheless, a Transitional Authority formed out of a Conference of the Iragi opposition
in exile should be clearly and unambiguously transitional. Its Joremost responsibility is
to pave the way for its own demise and the rise of legitimate government in Irag within a
specified timetable. Its legitimacy is exiraordinary and temporary.

2.3.2 We propose thinking about the building of a Transitional Authority as a two-phase
process. The first phase will be the formation of a nucleus transition structure outside
Iraq. The second phase will take place inside Iraq, with the expansion of the nucleus
structure and the formal constitution of the Transitional Authority.

Phase One:

This phase involves the formation of a nucleus authority, emerging from the Conference
of the Iraqi opposition and prior to the collapse of the Ba'ath regime, which will be
instrumental in establishing order during the process of change and in the immediate
aftermath. This nucleus authority will organize all aspects of the Iraqi contribution to
the proposed U.S. and allied military intervention in Iraq. ~

Procedurally this nucleus authority should start from the election of a National Assembly
of the Iraqi Opposition from the floor of the conference. The size of this assembly might
be, let us say for the sake of argument, one hundred people. From this assembly, an
executive should be elected.

The Transitional Authority would then be defined as being made up of these two
separate branches: a National Assembly of the Iraqi Opposition, and an Executive
Council. It will also be composed of a Judicial Task Force as described in Section 6.0.
Each branch of the Transitional Authority will be responsible for different tasks to be
defined in this report, and subject to a system of checks and balances.

The whole of this nucleus Transitional Authority must satisfy a number of conditions:
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It must arise out of a large and representative body of Iragis convened at the
Conference;

It must be visibly inclusive of both the social and the political pluralism of Iraq;

It must pledge in advance to expand its executive, judicial and legislative bodies
by adding people inside Irag, and agree on a mechanism for expansion;

It must adopt the basic laws set out in Section 1.6.3 of this report, and it must
adopt a set of internal guidelines governing its conduct, These basic laws will
only be superceded by 2 permanent constitution at the end of the transitional
period;

It must appoint professionals and experts to head specialized task forces of the
Transitional Authority (as laid out in Sections 4, 5, 6 and 7 of this report);

It must set a time limit on its mandate of a period not less than 24 months and not
more than 36 months30; :

The Executive Council, the National Assembly, and the Judicial Task Force must
have clearly separate responsibilities and powers that are defined later;

The Executive Council (eventually to become the Transitional Government
inside Iraqi territory) will present quarterly repotts on its activities to the National
Assembly, and submit such oral or written reports at other times as may be
requested by a simple majority of the Assembly;

The Executive Council must develop a plan of action that addresses the
emergencies and needs of the transition period;

All members of both branches of the Transitional Authority must be absolutely
committed to moving into Iraq as soon as the opportunity arises;

The Transitional Authority in beth its branches must guarantee in advance the
absolute right of free entry and free operation of international human rights
monitors, whether UN appointed or international Non-Governmental
Organizations, such as Human Rights Watch and Amnesty Intemational, and
encourage the formation of local independent, non-governmental, watchdog

groups;

-

A legal mechanism has to be established within the Judicial system, through the
agency of a Human Rights Commission (see Section 2.7.1 and 4.2.4), to receive
and adjudicate complaints and grant redress. (In the case of Russia, an office of
Ombudsman was created after the fall of the Soviet regime. However, it could

30 One view holds that Iraq has conducted a census every tcn years, and therefore has the basics for conducting elections
within 18 months, and therefore moving to permanent status in less that two years.

UNCLASSIFIED




UNCLASSIFIED

Democratic Principles Working Group Report
Page 22 of 98

only compile a record and speak out: it had a moral voice only, and no authority
to take action that could lead to redress of grievances.) In Irag, the Human
Rights Commission should be given power to put cases of abuse before the
provisional Constitutional Court and other channels of the legal system. See
Section 4.0 of this report.3! :

This Transitional Authority must be expected-to assume responsibility for the country
simultancously with the erosion of the Ba'ath regime in liberated areas of Iraq. To that
end, the Conference must empower it to create an operating structure, acquire staff, and
train personnel in a number of disciplines. The institutions of the Transitional Authority
should freely seek the assistance of other governments, experts and the interational
community in its own capacity-building efforts, and in the enterprise of rebuilding raq
and establishing democratic institutions and practices. ’

2.4 Establishing a Constituent Assembly and Transitional Government

Phase Two

Phase Two will unfold within Iraq. The National Assembly and the Executive Council of
the Transitional Authority will now become the Constituent Assembly and the
Transitional Government. Both branches of the Transitional Authority will expand by
adding individuals inside Iraq. An independent judiciary will be begin to be formed as
the third pillar of the Transitional Authority in accordance with the procedures laid out
in Section 6.0.

-

2.4.1 The second phase of the Transitional Authority follows immediately upon the fall
of the outgoing regime and ends with the promulgation of a permanent constitution and = -
the convening of national elections.

Phase Two begins with a reconvening of the National Assembly of the Iragi Opposition
in Baghdad in the form now of a Constituent Assembly made up of twice the number of
seats that were in the original nucleus of the National Assembly of the Iraqi Opposition.
Fifty percent of these seats seats are to be filled right away by the members of the
National Assembly of the Iraqi Opposition who were voted in by the Conference of the
Iragi Opposition.

The remaining fifty percent of the seats of the Constituent Assembly will remain unfilled
at the outsel, pending either the holding of local elections that could be used as a vehicle

3! There are Proposals to ban selected members of the Transitional Authority from future public office for a period of
time. These proposals range from a ban for one electoral eycle to a ban for a finite number of years. While this idea helps
prevent the members of the Transitional Authority from becoming permanent fixtures thus opening the way for others, it
has sevcral disadvantages, First, it will cncourage the Transitional Authority to put off the transfer of power to a
legitimate government. Second, it will discourage committed and capable people from joining the Transitional Authority,
and prompt them to wait for the next sound.
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to fill these seats, or the establishment of “co-optation criteria” for the selection of
notable Iraqis based inside Irag.

One view holds that it is up to the Transitional Government, or Executive, to make a
recommendation to the National. Assembly with regard to the remaining unfilled seats in
the Constituent Assembly. Another view proposes that the Assembly itself must
establish the criteria for expansion and selection of its new members to prevent the
Executive from controlling the Assembly. A third view holds that a Constituent
Assembly must be elected, and that its members, however nominated, should not
promulgate a constitution. The primary function of the original National Assembly
formed outside Iraq is to prepare the ground for the election of a Constituent Assembly
that would approve a permanent constitution,

2.4.2 Local Elections

‘ The holding of local elections within a period of not more than 12 months from the fall
of the regime has many advantages. It will create genuinely representative local
administrative authorities whose presence will complement the role of the Transitional
Authority. It will introduce politics at the grassroots level and provide a trial run for the
national elections which follow at the end of the transitional period. And it will help
expand the nucleus of potential political leaders in Iraq to encompass senior civil
servants, professionals, and technocrats who are not tainted by their past.32

Countries in transition that have aimed for national elections as a first step (Bosnia for
example) have bogged down and generally handed over power to avatars of the old
regime. By contrast, Kosovo and East Timor began with local elections, with a far better
result of bringing forward new talents and capabilities, and giving people a sense of
empowerment. Local elections at the level of Qadha' could be held within 12 months of
the transition, to elect regional officials and administrators, including Qai'm-magams,
the senior executives of the Qadha's, district (nahiya) senior executives, mayors and
other local officials as may be determined. The Transitional Authority should set aside
funds for these local elections, and Iraqi election officials must be trained by
international organizations, who should participate in monitoring these elections.33

2.4.3 Upon convening in Baghdad, the Constituent Assembly must begin expanding in
two directions. First, it will need to appoint legal experts and professionals in various
fields. Second, it will need to establish a mechanism, either of co-optation or through

32 There was an objection that such a experiment would not succeed in Jraq, and that it is inconceivable to adopt a "from
the ground up” process by holding elections for regional administrative officials before the election of a national
parliament. According to this view, this would confer Breater legitimacy and authority on the local elected officials than

the Transitional Autharity would enjoy. The first clections should be for the national parliament, followed by elections for
municipal councils. Local administrative officials should not be elected but appointed,

33 Local elections in the transitional period are for local administations, not local legislatures. Elected administrators can
only issue administrative orders.
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local elections, whereby it can fill its unoccupied seats. In its final form, therefore, a
Constituent Assembly, say of two hundred people, will be composed in equal parts of
Iragi expatriates who have moved back to Iraq, and Iragis who have remained in Iraq and
can contribute expertise to the legislative process. Both the Assembly, and the
Executive, must be able to independently consult non-Iragi scholars and experts.

The expansion of the Constituent Assembly of the Transitional Authority, however it is
arrived at, should be complete within the first 12 months of the transition.

Through this expansion, it is important to retain the national unity character of the
Constituent Assembly, and to include as members of the executive and legislative bodies
Iraqis who come from different social and regional backgrounds and bring different
experiences and expertise. The Transitional Authority should not implicitly or explicitly
adopt the practice of proportional representation based on ethnicity or religion in ,
national agencies, and resist proportional allocation of positions to traditional political
affiliations. Political allocations are validated afier the formation of political parties
within Iraq and only after the first national elections are held. The bias should tilt rather
toward introducing professionalism and fresh energies in the transitional period, and
building a new political environment that is consistent with the needs of Iraq rather than
with the tired old ideologies of the past.

2.5 Tasks of the Constituent Assembly

The primary function of the Constituent Assembly is to develop, discuss and approve a
permanent constitution for Iraq. Prior to the end of its fixed term (be that 24 or 36
months), the constituent assembly must have ready a draft of the constitution and a draft
of an electoral law to present to the nation in a national referendum. See Section 4.1 of
this report. )

But the Constituent Assembly should address other important national questions. It
should, for instance be responsible for:

1. Drafting an electoral law.

2. Establishing a Truth and Reconciliation Commission. A history of truth telling
and reconciliation has accumulated over the past 14 years from the experiences
of countries emerging from dictatorships and internal conflict. These
experiences were based on the expectation that if survivors found out the truth,
and if perpetrators confessed to wrongdoing, national reconciliation between
victim and violator would be that much easier. The preference has been for
acknowledgement and compensation rather than punishment and a settling of
accounts. Truth and Reconciliation experiences have varied enormously from
one country to another, and have had mixed results. Given the huge number of
victims in Iraq and the large number of oppressors, and the impossibility in many
cases of distinguishing the one from the other, the Constituent Assembly should
deal with this legacy by way of establi shing a Truth and Reconciliation

UNCLASSIFIED




N N ...

UNCLASSIFIED

Demecratic Principles Working Group Report
Page 25 of 98

Commission in Iraq (See Section 3.5). Such a commission would also have to
make a recommendation on the subject of amnesty as a way of recognizing and
healing the wounds of victims.

3. Consideration of the proposed amnesty laws. The issue of amnesty is a sensitive
issue, because it is likely to raise a heated national debate on the rights of
victims, faimess, limitations, and the extent and nature of individual
responsibility under the old regime. An amnesty law may be complemented by
lustrations laws that restrict participation in elected or appointed institutions of
govemment, However the amnesty law is crafted, it will be an essential element
in promoting stability and returning the country to normal conditions.® For more
information on the proposed amnesty laws and other transitional justice issues,
see Section 3.0,

4. Drafting a new nationalities law.
5. Ensuring the repatriation of Iraqis and internally displaced persons.
6. Drafling and overviewing new referendum laws. 3

7. Establishment of a committee on community relations, to promote inter-
community dialogue, peaceful resolution of differences, and toleration

8. Preparation for a national census. The issue of a census prior to national
elections will be a difficult problem. Because of massive population
displacements over the past decades, and particularly the displacement caused by
the Arabization campaigns and the campaign in the marshes in the 1990s, many
communities now live in exile or in locations which are not their traditional
homes. The 1997 census carried out by the Ba'ath regime is a poor indicator of
people’s normal home districts. The census of 1987 is outdated because of
population growth, and attrition through emigration and forced population
transfers. However, the 1987 census, updated as needed, may be a more reliable
guideline. In all cases, the internal deportations and population displacements
that took place in Iraq after 1991 must be accounted for in new national elections.
A further complicating factor is the likely influx of Iragis returning home from
countries of exile. Iran and Jordan together have over a million Iraqi exiles,
many of whom will probably return to Iraq once there is confidence over
security. Ascertaining their domicile and property rights and including them in a
census will be an important task for the Constituent Assembly.

9. A Constitutional Commission to consider the detailed working out of a federal
system of government and a bill of rights. This commission will take charge of
all matters related to preparing a draft constitution of Iraq to be submitted to the

34 An altenative proposal to issuing an amnesty law during the transition period is to defer the question of ammesty until
2 constitutional government is formed, and instead issue a moratorium on prosecutions during the transition period. This
can be considered, but it has a number of drawbacks. In any event, even if a moratorium is declared for lesser officials,
prosecution of the top officials should praceed during the transition period.
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Constituent Assembly for discussion and a vote, and then to the country at large.
It is recommended that this Constitutional Commission work closely with, or
perhaps even take charge of, the Committee preparing the census of Iraq (item 8
above).

2.6 The Transitional Government

2.6.1 The Executive will become the Transitional Government the moment it is able to

convene inside Irag. Upon becoming the Transitional Government, it will expand by

nominating individuals of professional excellence and merit, and confirming their

appointment by a two-thirds majority of its members.?5 Aside Jrom such an expansion,

. in the interest of continuity and the maintenance of law and order, the composition of
the Transitional Government should remain unchanged during Phase Two.35 The role
of the Transitional Government is that of maintaining peace and Security, protecting
national and religious communities, establishing new institutions of democracy,
reforming law and order institutions (Section 6. 0), reforming the army (Section 5. 0),
resource management, provision of human services, and administration of government
agencies. In general upon the shoulders of the Executive, during the transition period
only, will fall all other tasks not identified in 2.5,

During the process of change and in the period following such change, there will be
widespread fear of the breakdown of law and order, former officials will fear random
reprisals and acts of revenge, there will be widespread fear of communal conflict, and
the population at large will be afraid of what the future holds for Iraq. It will be the first
responsibility of the Transitional Government to establish an environment of personal
safety, trust, and confidence in the future. .

Once Iraqi towns and regions are liberated, the Transitional Government must also be
ready to step in to restore administrative functions. Excluding officials who have fled or
are implicated in criminal activities, the Transitional Government must be able to work
with the existing civil service, service providers and civic groups in each liberated
region, and implement the de-Ba'athification program discussed in Section 4.4. It should
actively encourage the return of government employees to their jobs and provide
assurances of safety. The Transitional Government in liberated Iraq should be vigilant to
prevent acts of reprisal, vandalism, and corruption. Over the next months, as the
security situation in Iraq begins to settle and confidence is established, new political
leaders will emerge within the country. These will include technocrats, professionats,
academics, local and regional dignitaries, and others. The Transitional Government

35 An altcrative proposal would rrake the appointment of new members of the Executive Council subject to appraval
and canfirmation by the General Asscmbly.

36 Another suggestion is to give the General Asscmbly the right to dissolve, enlarge, or introduce changes in the
composition of the Transitional Government, in order to adapt to changing circumstances.
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should progressively encourage and seek out the emergence of such potential leaders and
find ways of involving them in the emerging new institutions of the country.

The huge task of reconstructing Iraq physically, socially and politically will require the
mobilization and training of a wide cadre of professionals who can occupy positions of
responsibility and ensure that the systems of government function smoothly in the early
days and weeks of transition. In the pre-transition period and during the transitional
period, a Jarge body of Iragis will need training in policing, law enforcement, legal
procedure, the administration of justice, and humanitarian critical response in several
areas. The Transitional Government must seek training from the relevant institutions of
democratic nations, and in the pre-transition period the conference of the Iraqi
opposition should empower the emerging executive to request and obtain such training.

2.6.2 Tasks of the Transitional Government

1. In connection with the transitional Jjustice program discussed in Section 3 below,
arresting indicted.leaders of the old regime pursuant to judicial deliberations and in
preparation for legal prosecution;

2. Establishing the rule of law and an environment of personal and public safety and the
prevention of private acts of revenge;

3. Attending to urgent civilian and humanitarian needs, including access to food, health
services, schooling, refugee and displaced person needs;

4. De-Ba'athfication of the institutions of government and restoration of the smooth
functioning of the civil service as per Sections 3.7 and 4.3 below37;

3. Reforming and rebuilding the armed forces and the civilian law enforcement bodies
{Sections 5.0 and 6.0 below);

6. Negetiating with the international community and third parties to relieve Irag of the
financial burdens and encumbrances imposed on it by the regime of Saddam Hussein;

7. Promotion of civil society institutions and protection of rights (see section 2.7 below);
8. Repairing Iraq's economic infrastructure, including the oil industry sector; and

9. Preparing for a national referendum on the draft constitution and for national elections
+ with international monitoring.

37 There have been objections 1o the notion of de-Ba'athification and the use of the term. These objections have not
focused on the terms of a de-Ba'athification program, but rather on these usé of the term because it would imply an attack
on the ideals from which the Ba'ath Party cmerged, as well as possibly on the misperception that all members of the
Ba'ath Party, whether past or present, would be subject to the program.
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2.7 Promoting Democracy

2.7.1 As a guarantee of the rights of citizens, the Transitional Government must establish
the office of a “Human Rights Commission, * or ombudsman, to receive complaints
from citizens and refer them to the court system for adjudication (See Section 4.2
below). The Transitional Government must also permit the entry and free operation of
international human rights monitors and encourage the formation of local independent,

' non-governmental, watchdog groups.

- 2.7.2 To promote democratization, the Transitional Government should set upa
Democracy Fund, governed and administered independently of the Transitional
Government, to provide seed funding for civil society organizations,

2.7.3 The transitional authority must encourage political expression and participation,
including especially the participation of women, through free press and independent
media and communication vehicles. Political parties, trade unions, special interest
groups, and independent non-governmental organizations and associations should be
formed freely, without the need for approval from govemment authorities. The right of
peaceful advecacy and dissent, whether by groups or individuals, must be respected.

2.7.4 The Iraqi system of education and school curricula must be reformed, and
education in the principles, practices and universa) development of democracy must be
incorporated in school curricula. See Section 4.4 below.

2.8 Provisional Constitutional Court/ Court of Review

As part of an independent Judiciary, the Transitional Government must establish a court
of judicial review to:

1. ensure that the laws and actions of the Constituent Assembly and the Transitional
Government do not violate the basic laws and the bill of rights discussed in
Section 1 above;

2. adjudicate between the Constituent Assembly and the Transitional Government
in cases of difference; and

3, hear cases of human rights violations referred to it by the Human Rights
Commission. ( See also Section 7.0 below.)

2.9 An Alternative Opinion on Transition (See Appendix)
An alternative opinion on transition was proposed premised on the idea that there may

not be a broad-based meeting of the opposition in light of differences among the group
of six Iraqi opposition parties that met with the U.S. government on August 9, 2002. In
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addition, in light of these differences, this opinion holds that even if there was a broad-
based meeting of the opposition, they may not agree on a leadership council to lead the
opposition. Accordingly, this opinion holds that the most effective way to proceed is for
,the U.S. government to invite each of the six Iragi opposition parties, along with a
number of other representatives of the Iraqi opposition, to a meeting held under the
auspices of the U.S, government. The purpose of this meeting, which is to be composed
of approximately 30 Iraqis, would be to approve the more detailed vision of the future
Iraqi state and to be transformed into an opposition front, whose task will end upon the
change of government. ' '

Another premise of this opinion is that there may be exigencies, such as the taking place
of a coup d'etat by a group of military officers either during or immediately before any
military operations commenced by the U.S., that may create different regime change
scenarios and accordingly these should not be ignored. However, in the event that a U.S.
led military campaign takes place - either as part of a limited coalition or a coalition
based on a resolution of the United Nations Security Council - then this opinion holds
that the opposition front discussed in the above paragraph would participate in the
choice of a transitional government composed of technocrats; the key positions of prime
minister, minister of defense, minister of foreign affairs and interior minister would
however be political appointments.3® The legislative authority would be composed of (i)
a council of five respected individuals that would broadly represent the main
communities in Iraq, (ii) the prime minister, minister of defense, minister of foreign
affairs and the interior minister and (iif) the chief of staff of the armed forces or another
senior officer. This legislative authority would pass laws relating to elections, the
implementation of a census and the drafting of a permanent constitution,

2.10 A Second Alternative Opinion on Transition (See Appendix)

Another opinion on the transition states that the Iraqi opposition in exile offers a pool of
resources, but it cannot, in its present shape, form a transitional authority and provide a
credible Jeadership. Most expatriate Iragis do not support the opposition political -
parties, which are deemed bogus and self-serving, The history of political opposition
parties in exile, including the INC according to this point of view, does not inspire trust
and confidence.

Therefore, the conference to be held by the Iraqi opposition in the fall of 2002 should
have only a limited role in forming the Transitiona) Authority. It should only create the
nucleus for a political assembily, to be expanded inside Iraq. The legitimacy of such a
conference is derived from the participation of political parties; their legitimacy as
representatives of organized political groups cannot be questioned.

38 There is an objection that the Transitional Government cannot be compostd of technocrats, because the country will
need a governiment that can contro! the situation and requires ministers with influence, who are respected and known for
their political and professional capabilitics.
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The Transitional Authority should have a diffuse power structure, and receive
endorsement from the main Iraqi groups and notables, before, during and afier the
opposition conference. It should have four councils, with defined powers and
responsibilities;

1. A temporary lower house of representatives, appointed by political groups and
parties, both inside and outside Iraqg;

2. A temporary upper house comprising 10 members from each of Irag's 18
governorates, representing notables, tribal, religious and ethnic leaders;

3. A military and security council, including officers from the current Iraqi military
and security establishment, as well as the Kurdistan Democratic Party, Patriotic
Union of Kurdistan and The Supreme Council for the Istamic Revolution in Iraq.
The functions of this council will be to secure the borders, prevent violent
conflict, and assert control over weapons and militias;

4. A presidential council of three members, from the north, center and south
respectively, who have a record of integrity and public service. The presidential
council should have the power to appoint cabinet ministers, to approve
nominations to the two temporary houses, and oversee the operations of the
constitutional assembly. The presidential council will consult with the Kurdistan
Democratic Party and the Patriotic Union of Kurdistan concerning the north, and
with The Supreme Council of the Islamic Revolution in Iraq concerning the
south; and

3. The formation of these councils can begin now, from the opposition groupsin -
exile, and expanded within Irag. Members of the presidential council will be
banned for 10 years from running for political office, and members of the cabinet
will be so banned for 5 years. The cabinet should be composed of technocrats
accountable to the presidential council.

The functions of the Transitional Government should be to:

1. deal with the forces of the United Nations and the United States in maintaining
law and order and clearing Iraq of Weapons of Mass Destruction;

2. run the bureaucracy and attend to administrative, civic and humanitarian needs ;

3. manage the gradual assumption of authority from the United Nations and the
United States in general; and

4. manage the process of forming a constituent assembly and arranging the peaceful
handaver of power to an elected government, )
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3.0 Transitional Law And Justice

3.1 Introduction

Commencing with the National Court (known as Makkam? al-ShaCab or the Mahdawi
Court), established after the coup d'etar of 195 8, Iraqis have become ipured to mock
trials of the leaders of the previous regimes and others tried for political crimes. This
situation has deteriorated dramatically since the coup of 1968, which brought the Ba'ath
Party to power. In light of the history of Iraq since then, issues of transitional justice will
play an important role in the transformation of Iraq following the change of Saddam

" Hussein's regime. The key goals of transitional justice in this context relate first to the
need to hold certain key individnals accountable for their participation in the regime’s
crimes and to do so while avoiding a spirit of vengefulness and revenge throughout Iraq.
Second, it is to ensure that legal mechanism are set in place that make certain that
truthfulness and a complete account of past abuses takes place within a spirit of
reconciliation and forgiveness. In this regard, the importance of the acknowledgement
of the criminality of the current regime must supersede the impulse to punish the
members of the regime. Although perhaps in tension with each other, these key tenets of
the transitional justice program must govern Iraq’s transition from dictatorship to
democracy. :

There is virtually no disagreement amongst Iraqgis that various officials of, and those
closely connected to, the regime must be held accountable for crimes committed by the
regime over the years, There is, however, wide disagreement as to where to draw the
line of who is to be held accountable. Some would look to holding a limited number of
high-ranking people, for instance fifty, accountable for war crimes and then providing
some sort of amnesty for the rest. This point of view was first articulated in the 1993
"Crimes Against Humanity and the Transition From dictatorship to Democracy” report
of the INC (widely circulated inside Iraq). Others would look to hold all those who have
committed "crimes" accountable - a number that could go into the tens or even hundreds
of thousands. An intermediate view, between the extremes, would limit the number of
prosecutions, but not announce an amnesty as to individuals guilty of crimes under
international law, while making available (under conditions to be discussed below) an
amnesty to those guilty of crimes only under domestic Iragi law. One key determinant of
where to draw the line relates to the type of regime change; should the change include, to
one extent or another, the participation of large numbers of people in the army and
security services, thereby becoming a considerably less bloody affair, then a new
provisional government is likely to act in a less retributive manner. If, onthe other hand,
military and security officers compel open fighting which results in a larger number of
civilian casualties, the transitional authority might be less inclined to limit the scope of
prosecutions. In any event, because the Ba'athist regime has implicated many Iragis in
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the crimes it has carried out, this process would need to be delicate; under no
circumstances must it appear to be creating collective guilt. One final point must be
stressed regarding all trials, regardless of the number of them held. Since 1968, trials on
"political” charges of one kind and another have been absolute travesties of justice, in
which nothing resembling due process and the rule of law has occurred. The
Transitional Government (the entity that takes over immediately after regime change)
must, as a first order of business, reverse this trend. Those tried under international or
domestic laws must not only be taken through what resembles due process; they must be
accorded due process in the Euro-American sense of the word, and their rights as
criminal defendants must be meticulously and scrupulously observed.

3.2  General Principles and Observations

In any scenario, the process of transitional justice must have a few key principles, some
possibly contradictory, that ought to be agreed on by the Iraqi opposition to the current
regime, prior to drawing the lines as to whom to hold accountable

1. Upholding Iraq’s obligations under intemnational and domestic law vis-a-vis
transitional justice issues. In the context of transitional justice, this would mean the .
need to rely on international legal precedents3?, to ensure that the accountability
process complies substantially with principles of due process of law, and to ensure
that the rights of all defendants are meticulously and scrupulously observed;

2, The need for a new Iraqi government to attain legitimacy by reconciling the twin
objectives of justice and reconciliation within the parameters set above;

3. The need for a new Iraqi government to maintain law and order. In the context of
transitional justice, this would mean arresting people to avoid revenge killings and to
create actual and perceived. faiess by removing any hints of collective punishment;

4. The need to create a level of reconciliation in a society devastated by a regime that
has substantially undermined civil society. This means ensuring that accountability is
pursued at the individual level and not at a group level and to ensure that no groups
are made to fes! alienated. Moreover, above all, victims of the current regime need to
feel that what has been done to them has been socially acknowledged:;

5. The need to ensure that the mistakes of the past are not repeated (in the context of
transitional justice, this would mean a process of de-Ba'athification40 and, on a wider

39 This would mean that the transitional authcrity must comply with its non-derogable duty to investigate and prosecute
those Iragis suspected of, and punish those responsible for, war crimes, crimes against humanity and other crimes of an
international character. :

40 See Secrions 3.7 and 4.3 for 8 more thorough discussion of De-Ba'athification.
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scale, putting in place a political system that would have checks and balances which
would protect the human rights of all citizens); and :

6. The need to "move on" politically and economically after having achieved some of
the other goals (in the context of transitional justice, this would mean to have fair but
efficient trials, and could include addressing the issue of amnesty in order to expedite
the resolution of this process).

The transitional justice process in Iraq must be designed to meet all of the above
requirements, as well as meeting the realities of the current Iraqi judicial system and the
need for Iraq to engage the international community (to whom Irag must look in
rebuilding Iraq’s judicial and legal system),

* An appropriate transitional justice mechanism would be one in which the following
structure is established.

First, a special tribunal®! would be established to try those senior members of the
Ba'athist regime, as well as others who have committed prescribed crimes (see Section
3.4.2 below). This category of crimes consists of crimes of an international character,
such as war crimes, crimes against humanity, genocide and crimes against peace, as well
as crimes committed by the Ba'athist regime against its own people, which crimes would
have been deemed crimes under intemational law had they been committed in the
context of an international armed conflict.

Second, a truth and reconciliation commission would be established to hear cases of
people who would seek to give a truthful account of their abuses (abuses which would be
prescribed but would not reach the level of the crimes tried by the above tribunal). The
truth and reconciliation process should involve an amnesty that would be granted under
certain conditions related to the depth and nature of the truth telling on the part of
perpetrators. Alternatively, rather than issuing an amnesty, the transitional government
could simply cease prosecutions (i.e., announce a nolle prosequi) in appropriate cases, or
at a time when it appears that a sufficient number of people have been prosecuted to
assuage the need for accountability. In any event, should people who have committed
these prescribed crimes not voluntarily come before the commission, then victims and

4! There are two alternatives with respect 10 the establishment of this tribunal. The first alternative would be the
establishment of two special tribunals - an ad hoc international tribunal (similar to the Intemational Criminal Tribunal for
Yugoslavia), which would try the key membess of the current regime, as well as simultaneously a special domestic Iragi
tribunal (with intemational legal assistance), which would try middle and lower ranking members of the current regime
who have committed or participated in the commission of crimes, including crimes of an international nature. The second
aliernative would be the establishment of only a speeial domwstic fragi tribunal (again with intemational legal assistance

- and providing for rights of defendants), which would try all members of the regime who have committed or participated
in the commission of crimes, includes crimes of an international nawre. For a mors thorough discussion of this, see
Section 3.4 below. One of the key variants under the two alternatives revolves around the death penalty. Current Iragi
criminal law provides for the death sentence; indeed, it is argued that Iragi mentality would require the existence of this
punishment. However, should a new government and the international community want to establish an ad hoc
international ribunal, the guid pro guo would likely be the abolishment of the death penalty. Another issue relates to the
Jack of interest in the intemationa) community with respect to establishing another ad koc intemnational tribunal,
especially after the establishment of the International Criminal Court (which would in fact not have any jurisdiction on
the crimes committed by the current Iragi regime),
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their families would have the right to request prosecution under Iraqi criminal law and
procedure for such ¢rimes. :

Third, in connection with the prosecutions described above, and especially in connection
with the truth and reconciliation process, the laws adopting these mechanisms must

eliminate obstacles (such as immunities#2 or statutes of limitations) to prosecutions
which might have been put in place artificially by the regime. This process, however,
will need to observe principles of procedural and substantive due process.

Fourth, to the extent that it is desirable for prosecutions o be conducted by a domestic
tribunal (with some yet to be determined international oversight or observation), it will
be necessary to construct an independent judicial branch, with real standards of
professionalism required of judges and lawyers. An independent, highly competent
judiciary may be the most important institution a future democratic Iraq would need.
There will have to be much training on the part of the international community. See
Section 7 for a discussion of the reform of the judicial branch.

Fifth, one key dimension of the prosecution of war crimes by a tribunal is the need to
establish an investigative arm that includes the use of forensics experts. It is essential
for the legitimacy of the whole process that these investigations be conducted at an
intemational standard; therefore, they should be kept open to include UN observers and
intemational experts.

3.3  Legal Principles

The processes of transitional justice in Iraq will be played within a political framework,
in which it will not, as a practical matter, be possible to prosecute each and every
individual arguably guilty of a crime. The decisions whether or not to grant a general or
conditional amnesty, for instance, and at what point to cease prosecutions, are questions
with long-term social and moral consequences. The over-arching considerations in
transitional justice are accountability, forgiveness and societal healing; but transitional
justice also has legal considerations that cannot be ignored. Iraq is bound, of course, by
international law on certain fundamental issues, and there may well be an interplay

between international and domestic legal principles.43 A brief consideration of these
two topics, is, therefore, essential.

42 5 legal question arises as 10 whether the immunity rights provided in the 1970 Interim Constitution would be available
to those to be prosccuted. Although there is a need to avoid the precedent of ex post facto laws, one would need to
abrogate these imsmunity rights (and there are precedents for {h\s) moreoves, these immunity rights are not available for
mlcmanona] crimes,

43 Where there has been a transitionat justice program of the type envisaged in this report, the establishment of a
successful interplay between international legal principles and domestic legal principles has been important in attaining

- the success of the transitional justice program.
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3.3.1 International Legal Norms: Iniernational Conflicts

The government of Iraq has involved itself in at least two distinet international conflicts,
during which jt has attacked no less than four countries, Several treaties and other
principles of intemnational law are implicated, therefore. For instance, Iraq has bound
itself to several international norms relating to international conflicts, starting with the
Four Geneva Conventions of 1949, to which it acceded on February 14, 1956. It has
also bound itself to international treaties or conventions banning the use of certain
weapons, such as poison gas and biological weapons. Indeed, Iraq is a signatory of; or
has acceded to, virtually every important treaty dealing with human rights and amed
conflict.

The first principle of these international norms is that immunity even for heads of states
is barred.#4 In addition, the principle of command responsibility and superior orders are
also enshrined as matters of international law.45 Not only do those in command have
the obligation to avoid unlawful acts during intemational conflicts, they have an
affirmative duty to take steps to prevent those in their command from committing such
violations.46 In addition, international law provides specific limited criteria for the
application of the defense of superior orders (that is, a junior officer would in his defense
state that he was ordered by somebody more senior to commit a particular crime and had
no choice in the matter).#? Although this defense is available only in limited
circumstances, there is an argument that it should be used more broadly in Iraq precisely
because of the nature of the criminality of the Iraqi regime. Most importantly in this
coniext, governments such as the transitional authority in Iraq will have the obligation
under international law of investigating international war crimes and crimes against
humanity, and of pursuing and prosecuting those who have committed such crimes. This
is a non-derogable duty, incumbent upon any future government in Iraq.48 As to such
crimes, the transitional government is, therefore, obligated as a matter of international
law not to make a political accommodation which fails to bring key individuals to
Jjustice,

44Sf:e, <.8., Geneva Convention (IV), Article 148. Citations in this section are iBustrative, not exhaustive.
4514, Article 86, § 2

4514, Anticte 87,3 3

%7 Starting with the International Military Tribunal in Nuremberg following the end of the second world war,
the concept of absolute liability for intemational war crimes was established, thereby Jimiting the use of the
defense of superior orders. This concept was followed in, for example, the prosecutions under U.S, martial
law for the prosccution of those U.S. petsonnel who committed war crimes in Vietnam, and was subsequently
followed in the ICTY and the ICTR. Article 33 of'the Statute of the International Criminal Court, which is
deemed to be the latest manifestation of intemnational criminal law, provides that there is no defense of .
superior orders with respect to acts of genocide or crimes against humanity.

481{[.. Atrticle 146.
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3.3.2 The International Legal Framework: Non-International Conflicts

In a very real sense, the Traqi government has been at war with its own people on 2
number of eccasions since 1968. Though not nearly as well developed as in the case for
intemational armed conflicts, international legal principles apply to such domestic
conflicts as well, Article 3 which is common to the Four Geneva Conventions of 1949,
establishes a minimum standard of conduct incumbent upon a government during non-
intemational conflicts. A government, for instance, must treat its citizens humanely.
The government must also refrain from using violence, in particular murder, mutilation,
torture, the taking of hostages, outrages upon personal dignity, and the passing of
sentences and carrying out of executions without previous judgment announced by a
regularly constituted court. Protocol IT of 1977 Additional to the 1949 Conventions
provides some additional detail, adding collective punishment, acts of terrorism, rape
and pillaging, or the threat to undertake these activities.4S In addition, children are
especially noted as in need of protection.5® There is also a variety of other specific
procedural protections for penal prosecutions, and other substantive protections.

Certainly the Convention on Genocide constitutes a basis for criminal liability of the
Iraqi leadership under intemnational norms. There ig strong evidence that the leadership
in Iraq over the last thirty-four years is guilty of the crime of genocide against Irag’s
Kurdish citizens, and, arguably, against the Shiites and the Marsh Arabs, as well as
others. Again, Article 4 rescinds any attempt at immunity for heads of state or others
with respect to such crimes, and Article 5 requires countries to provide effective
penalties for persons guilty of genocide. Once again, the duty to prosecute under this
Convention is clear and absolute, and is incapable as a matter of law of resolution by
reference to political expediency.

3.3.3 Domestic Legal Considerations

All those, whether in leadership positions or not, who will fully or knowingly carried out
acts of genocide at places like Halabja or who participated in the Anfal campaign, or the
suppression of the rebeltion in Southern Iraq, or in the systematic rape of women, or who
tortured and killed political prisoners, are liable under governing provisions of Iraq’s
Criminal Code. Saddam Hussein and his cronies and henchmen who are indictable
under international law are obviously indictable under the provisions of domestic law for
committing and conspiring to commit these various crimes. In the prosecution of Iraq’s
current ruling elite, consideration should be given to the use of domestic criminal law.
One important reason for incorporating domestic law in any indictment may be entirely _
symbolic: to demonstrate that laws against murder, rape, torture and the like have the
Jorce of law even in 2 country such as Iraq where the rule of law has been absent.

Trying criminal defendants under domestic law not only sends a message establishing a

“Iprotocol 11 (1977), Article 4.

5014, Asticie 5.
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break with Iraq’s immediate lawless past; of equally importance, it sets a precedent for
future leaders both at the national level as well as for leaders of provinces or federated

states.

The question arises whether the current leadership should face charges of treason for its
utter destruction of civil and civilized life in Irag. No foreign enemy could have
destroyed Iraq so thoroughly, as the government of Iraq has done over the past thirty-
four years. It has spilt the blood of Iraq’s citizens, dispersed its population, waged
aggressive wars, subjected the nation to utter desolation in 1991, and is prepared to'do so
again now eleven years later. While women who have been raped as a matter of state
policy will perhaps find a measure of vindication in seeing those who raped them, and
those who set the policy, tried for crimes against humanity and rape and conspiracy to
commit rape, an Iraqi who has suffered no particularly direct depredation (other than
living in the Republic of Fear) might find that such trials have no direct bearing on him.

" Holding the leadership of Iraq liable on a charge of treason vindicates the nation as a
whole; it acknowledges that even those who have not suffered physically from the
regime have, nonetheless, been profoundly injured by a ruling class which has ruled too
callously for too long.

An issue with which the transitional authority will have to deal in prosecuting Iraq’s
current leadership under domestic law, though not relevant to prosecuting lower-ranking
defendants, is that of immunity. Iraq’s interim constitution of 1970 contains an article
immunizing all members of the RCC from prosecution.>! But there is a strong argument
(based on international precedents) that this immunity is invalid; in addition, the
immunity is invalid with respect to any international crimes.52 Accordingly, any
attempt to immunize Iraq’s leaders under domestic law is void as unconstitutional.
Other obstacles to prosecution under domestic law (though not for international crimes)
might include statutes of limitations. As a matter of legal theory, such statutes of
limitation might be more difficult to invalidate, since there is nothing inherently
unconstitutional or unlawful about such statutes. Blanket waivers of statutes of
limitations might, therefore, appear arbitrary and capricious, and in violation of
procedural due process right of potential defendants. Nonetheless, such waivers have
been suggested. It is submitted that such waivers will have to be considered very
carefully from a jurisprudential perspective, :

34 Accountability

3.4.1 Accountability is an indispensable component of any effort to reconstruct Iraq.
While some hold that making accountability a public phenomenon might inflame the

51 Interim Constitution of 1970, Article 40. The Revolutionary Command Council may grant an g priori waiver of
immunity. This provision was alse included in the dsaft 1990 Constitution, which was not ratified or adopted.

52 Irag’s only permanent constitution, the Constitation of 1925, is the only Constitution which has any colarable claim of
legitimacy, adopted as it was by a duly-elected Constituent Assembly after significant debate. Significantly, the 1925
Constitution did not contain an immunity provision at all. Indeed, it contained a specific provisicn for the trial of cabinet
ministers, parliamentarians, and judges. Const. (1925), Article 81, ’
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passions of Iraq’s citizenry, another view insists that holding the guilty accountable
publicly appears to be the only hope of avoiding cycles of reprisal and revenge, thus
making the task of rebuilding and reconstituting a civilized nation next to impossible.
Indeed, it seems unlikely that telling the Iraqi people what they already know about the

depredations of the regime will inflame their passions.3 In keeping with the norms of
civilized nations, trials must be open but not turned into a spectacle, as the Mahdawi
Court in 1958 quickly became. The processes must be explained in the media so that
ordinary citizens will understand what is unfolding. Whatever system of accountability
and reconciliation ultimately unfolds in Iraq, it will only work if the population at large
buys into the process. '

3.4.2 The first step in designing the transitional Justice process in Iraq is to ascertain the
types of crimes committed. International precedents with respect to transitiona] justice
place a priority on crimes of an international nature - that is genocide, crimes against
humanity, war crimes and crimes against peace; thé precedents require that those who
committed these crimes must be held accountable in a criminal context. In examining
the recent history of Iraq, there is strong evidence that these crimes have beep
committed, and, therefore, a process must be put in place to hold those who have
committed them accountable,

The establishment of a special tribunal to try defendants for their crimes against
intemational and/or domestic law can occur in one of three ways.

The first way is through the establishment of an ad hoc international tribunal (similar to
the International Criminal Tribunal for the Former Yugoslavia (the "ICTY™) or the
Intemnational Criminal Tribunal for Rwanda (the "ICTR")). The second possibility is the:
establishment of a mixed domestic-international tribupal (similar to that of Sierra
Leone). The third option is the establishment of a special tribunal under domestic Iraqi
law. The first and second options would, by their nature, require the input and approval

process of healing their country by dealing with the accountability issues which inhere in
any regime change. Ifthe Security Council can reach a decision in a timely fashion and
votes in favor of either an ad hoc tribunal or a mixed domestic-international tribunal,
then the future Iragi state can use either mechanism to implement the fransitional Justice
mechanism. If the Security Council does not reach a decision in g timely fashion, then
Iraq must go it alone and establish a domestic tribunal (one that, in light of the current
state of the Iraqi judiciary, must have international assistance),

In this context, it is significant to note that the newly created International Criminal
Court would have no Jurisdiction over the crimes committed by the regime prior to
September 2002. In respect 10 an ad hoc international tribunal, two potential difficulties
could arise. First, the experience of the ICTY and the ICTR has demonstrated that they

53 As stated earlicr, many international CXperts on transitional justice have stated that the acknowledgement of crimes by
society, which can be partially brought about jn the context of trials, is in many ways the crucial component of
transitional justice.
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have proceeded extremely slowly and therefore resolution of key prosecutions may take
substantial time (which would defeat the need for timeliness is the transitional justice
program, to the extent that consideration is deemed important). Second, the ad hoc
tribunals do not have the death penalty, which is inconsistent with Iraqi law. The .
transitional authority must seek to avoid the anomaly faced in Rwanda, where the ICTR,
which is intended to prosecute the high level criminals, does not have the death penalty,
whereas the domestic Rwandan tribunals, which are designed to try low level war
criminals, does. There are two views with respect to the death penalty, both of which are

This view further notes that any international assistance with respect to the transitional
Justice program (in the form of an ad hoc international tribunal or assistance in a special
domestic tribunal) would require the abolishment of the death penalty, at Jeast with
respect to the transitional justice program being implemented.

The Sierra Leonean example of a mixed domestic-international tribunal may be useful .
for Iraq. Again, such 2 tribunal is contingent on the need for a Security Council

resolution (similar to Resolution 1315 of 14 August 2000); however, although the Sierra
Leonean example may prove useful, the approval of the Iraqi state would be required in

this cantext and there may be resistance amang Iragis because of excessive foreign

interference in Iraqi affairs. '

comply with intemnational standards.

In light of the above, one of two alternatives would be the most appropriate alternatives
for Iraq. The first alternative would be the establishment of twa special tribunals - an od
hoc international tribunal (similar to the ICTY and the ICTR), which would try the key
members of the current regime, as well as a special domestic Iraqi tribunal (with
international legal assistance), which would try middle and lower ranking members of

assistance and providing for rights of defendants), which-would try all members of the
regime who have committed or participated in the commission of crimes, iricludes
crimes of an international nature,

UNCLASSIFIED




UNCLASSIFIED

Democratic Principles Working Group Report
Page 40 0f 98

3.4.3 There are four broad categories of crimes which should, to varying degrees, be
subjected to the processes of accountability and transitional Justice.

The first category of crimes are crimes that are of an international nature « namely crimes
such as war crimes, crimes against peace, crimes against humanity and the crime of
genocide. The key emphasis here is that culpability for these crimes is not dependent
exclusively on title or rank but is dependent on the commission of these crimes from
which no amnesty is available. In addition, this category of crimes should encompass
crimes that are committed by the Ba'athist regime against its own people, which crimes

" would have been deemed crimes under international law had they been committed in the
context of international armed conflict.

The perpetrators of the crimes in this category would clearly include decision-makers
who enacted policies set by the government of Iraq which would violate international
and domestic laws. This would include the President of the Republic of Irag, members
of the RCC, certain cabinet members and vice-presidents, senior armed forces
commanders and senior security apparatus officials. Accordingly, these individuals must
be investigated to ascertain whether prosecutions can be brought against them. These
investigations, as well as others conducted, would likely also bring to light evidence of
crimes perpetrated by members of the regime holding no official title or position, such as
for example Oudai Saddam Hussein. Therefore, the criteria for prosecutions under this
category is actual commission or participation in the commission of the specified first
category crimes, The prosecutions of perpetrators of these first category crimes can take
place in two distinct types of courts. As discussed elsewhere in this section of the report,
the establishment of either an ad hoc international tribunal or a special domestic tribunal
is recommended. In this context, one can try the leading members of the regime for )
these first category crimes in either the ad hoc international tribunal - if established - or
the top-level special domestic tribunal (with international supervision). The trial of
lower ranking members of the regime for these first category crimes would take place in
a second level special domestic tribunal, which would operate the same appropriate
levels of due process as the top level special domestic tribunal, as well as having
international supervision.

The second category of crimes are crimes committed by members of the regime that do
not rise to the level of international war crimes (or, with respect to international war
crimes, are crimes of assisting in the perpetration of international crimes). In delineating
the second category crimes, one must take into account current Iraqi Iaw - that is one
must not simply impose intenational precedents or practices with respect to this
category. In this context, these second category crimes would include, for example:

» The premeditated murder of civilians whether or not in an international conflict,
including those murdered following torture54;

34 The issue arises 25 to whether this category would include the murder of at least one individual, or should there be a
higher threshald. The problem with a low threshold (that is, murdering onc person) is simply that there may be too many
such perpetrators, and therefore trying this high number of people woutd be both inefficient and would diminish the move
towards societal healing, :
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* Assistance or participation, though not the commission, of international war crimes or
crimes committed against Iraqi citizens that would otherwise be deemed international
war crimes.

Trials of these second category crimes should take place in the second level special
domestic tribunal. One key issue here in devising these crimes is that such special
domestic tribunal cannot issue sentences for these crimes that are more severe than the
top-level special domestic tribunal. One possibility would be that there would be no
death penalty with respect to these second category crimes, as those who perpetrated
them may number in the thousands. Here, it must be noted that this division of tribunals
is consistent with precedents, such as the Nuremberg tribunal. In that precedent, the
Nuremberg tribunal tried only a handful of senior Nazi officials, leaving the vast
majority of those tried (around 5,000) to be tried by special German courts. More
recently, both the Yugoslavian and Rwandan precedents have allowed for this bifurcated
process.,

The third category would be crimes and abuses that took placein an Iréqi context and

that did not involved murder.55 In this context, there may be a significant number of
perpeurators of these crimes or abuses. It is the perpetrators of these crimes that would
be subject to the Truth and Reconciliation Commission process and for whom amnesty
is available (conditional on them fully participating in the process in accordance with the
TRC process). Should the perpetrators of these crimes not participate in the TRC
process, then victims and their families may bring cases in local Iraqi courts against
these perpetrators.

The fourth category would be abuses that do not reach the level of criminality, but whose
perpetrators were instrumental in the creation and continuation of the Ba'athist regime
and its practices. This category would include the commission of economic crimes and
property expropriations, and may include members of the Ba'ath Party and other
professional organizations who have legitimized the regime. Perpetrators of these
crimes are subject to the TRC process and its conditional amnesty. In these cases, one of
the available penalties may be the lustration laws discussed elsewhere.

3.5 Truth and Reconciliation

The magnitude of the crimes committed in Iraq over thirty-four years is staggering. It is
virtually impossible to begin to list the hundreds of thousands of Iragis who have died
under torture in an Iraqi jail or who have otherwise suffered or died at the hands of the
regime. Moreover, it is in-the very nature of the Ba'athist system to make as many Iraqgis
as possible complicit in the criminality of the regime. Therefore, it can be assumed that
very large numbers of people in Iraq may have committed crimes of one sort or another,
In fact, although the transitional justice program must clearly convey the fact that there is

55 Again, the question here is whether those, say, who have commined one murder would have committed a category two
crime or a lesser crime.

UNCLASSIFIED 5




UNCLASSIFIED

Demaocratic Pripciples Working Group Report
Pape 42 of 98

to be no collective guilt in the legal sense, as the heart of the truth and reconcifiation
process is the concept of collective moral responsibility., o

The Rwandan example is 2 case in point. Prior to the establishment of the domestic
tribunal, the Tutsi led Rwandan government wrested for trial approximately 400,000
Huytus for involvement in the genocide of 1994, It was estimated that the trial of this
numbet of people would have taken over 300 years. Gradually, the vast majority of these
people were released without trial, but only after a number of years, Irag ought to steer 4
different course. On the other hand, if a large number of members of the Ba'athist
regime are not held accountable in some form, the population at large would not feel
vindicated, again, entiancing the Bkelihood of vigilantism (which it tum would lead to 2
breakdown of law and erder). A mechanism other that trials would need to be created
and the most appropriate mathod would be some sort of truth and reconciliation

commission,

The basic premise of such a truth and reconciliation commission {the "TRC"}, which is
not available to those who have committed erimes that would be tried in the ibunals
discussed above, is that individual perpetrators of specified crimes would apply for a
hearing to tell the truth about the crimes in which they had been involved in exchange
for an amnesty. After application, in which such individuals must truthfully give an
aceount of ail his or her sbuses or crimes, the investigative arm of the TRC would
investigate the crimes and if it concluded that the account told is accurate in all material
ways, then a formal hearing would be held during which the individual would make 3
public statement regarding the crimes he committed in exchange for an amnesty. Should
the crimes in question be sufficiently material, the TRC should retain the right to punish
the individual through the use of non-criminal sanctions.

Truth, of course, is an essential component of accountability. The teuth must be brought

to light, not only for the sake of society, but also to allow individuals to take

responsibifity for what they have done. To that end there is no substitute for 2 truth
commission 36 The very concept itself will be a breath of fresh air in Irag, a hitherto
closed society, where the most obvious truth known by all must, nonetheless, be publicly
denied. .

One dimension of the truth and reconciliation process relates to the need for various
professional organizations to create a process to reflect on the contribution of Iraq’s
various professional groups to the atrocities commiited by the regime. There is a need
for holding the professionals accountable, such as for legitimizing the regime (in the

case of judges or lawyersS7), for assisting in the development of weapons of mass

56 jt must be noted that precedents have demonstrated that truth cominigsions without Some sart of “bite® have failed
because of the fack of an incentive for prrpetratars of abuses to patticipate. Therefore, any truth commission must have
that ability to gront ammesties of, if mn individual who pastivipaies fuils ta give a truthful accaunt of his abuses, t transfer

the smatier 1o a cougt for drial.

57 1 South Alfrica, for gsample, these were hearings of the TRG in which the Jjudicial systens was held accountable for
praviding judicial legitimacy for the apartheid order, .
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destruction (in the case of scientists) and for assisting in the development of the
education system (in the case of teachers and professors). Again, this approach would
again spell out the issue of collective moral responsibility for what happened.

At least insofar as the reconciliation aspect is concerned, there is an obvious value in
attempting to calm outrage and ameliorate the desire for revenge. Protracted or
prolonged prosecutions in public trials, likely as they are to gamer tremendous media
attention, have the potential for fanning the flames of outrage. The need for
accountability, however, will act, it is to be hoped, as a counterweight to the desire for
vengeance. During the period of transition especially, one view holds that the balance
needs to be struck in favor of justice, rather than reconciliation. As the process unfolds,
presumably starting with more highly ranked or more culpable individuals, it may be that
at some point the population will think itself sufficiently vindicated to allow the process
to stop naturaily. In this view, only once a truly legitimate representative government is
in place, should decisions be made about amnesty, pardons, clemency, and the like.

3.6 An Amnesty Law

With the establishment of 2 TRC, there may or may not be a need for an ammesty Jaw per
se. Those who have committed a crime that is to be tried in the tribunal (i.e., category
one and two in Section 3.4 above) would not have available to them the benefit ofan
amnesty law. Those who have committed a crime that would fall under the definition of
the crimes subject to the TRC could have a conditional amnesty, provided that they go

through the TRC processes®8. On the whole, if societal healing and reconciliation is the
overwhelming priority, as this report believes it should be, then the amnesty option is the
preferable option. One of the factors in making this determination would be the level of
evidence available. A broad amnesty (excepting out the crimes under the Jjurisdiction of
the tribunal and the TRC) could encourage the destruction of evidence, something that
must be avoided at all costs. .

But there is a different view on amnesty. This view, unlike the above, considers that
both amnesty and accountability are legal processes to assuage the need for private
vengeance and the outbreak of vigilantism. In Chile, where he still has a relatively wide
following, former President Augusto Pinochet attempted to by-pass accountability, by
issuing a blanket amnesty and attempting to immunize himself for life. In Argentina,
very little, if any, attempt at accountability was pursued. This situation led to resentment
on the part of both populations. Therefore, this point of view concludes that
accountability is of greater importance than sacietal healing and reconeiliation,
particularly during the transition period.

58 The amnesty granied is specific to crimes committed. Therefore, for all those wha have commitied z crime that is
uncovered following the amnesty provided by the TRC (that is, a crime that they did not tell the TRC about), there would
not be an amnesty for that specific crime,
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The course proposed by this view is an announcement of nolle prosequi as to any
individual who makes a full disclosure and accepts full responsibility for his own
conduct. In nolle prosequi, the prosecution announces that it will not pursue the
prosecution of the case, but reserves the right to do so at a later date. It is not an
admission of insufficient evidence, nor a statement in the belief of the innocence of the
defendant. It js simply a statement that no further proceedings at a certain stage will
occur against the defendant. The distinction between that and an amnesty might appear,
at first glance, to be one without a difference, but there is a subtle distinction between
them. An amnesty implies forgiveness, required for societal healing.

It should be noted that both views agree that perpetrators of only category three and four
crimes should be the object of either amnesty or nolle prosequy,

It has been suggested that an amnesty might well be available to those in the military and
security infrastructures, now resident in Iraq, who materially aid in the processes of
regime change. This is a difficult question, as a legitimate objection has been raised
about why those who might have rebelled earlier would not be subject to amnesty, but

those who change sides at the twenty-fifth hour should be allowed an amnesty?9, The
simple answer to this question is that those inside Iraq who are capabie of reducing the
extent of resistance to regime change and hence reducing the number of casualties must
be encouraged to do so. The timing of 2 mutiny (or a simple refusal to transmit orders,
for instance, on the use of weapons of mass destruction) justifies this suggestion, since it
may be critical to the successful outcome of the regime-change process itself,

3.7 De-Ba'athification and Lustration Lawss0

The holding of individuals accountable, including trying them, would serve certain
purposes, but would not demonstrate to the people at large that the existing Ba'athist
system was at its roots responsible for many of the atrocities committed by the regime.
That would leave some to argue as some do that the Ba'ath Party was not at fault for
what has befallen Irag, because Ba'athist principles were not truly or correctly applied
Iraq. (Similar arguments were made by Communist apologists in the Soviet Union
before its collapse.) Furthermore, there are numbers of members of the Ba'ath Party
who may not have committed the crimes subject to the tribunal and the TRC but who
played a role in influencing the policies of the Ba'ath Party and putting into effect its
policies. The point here therefore is that the Ba'ath Party apparatus would need to be
dismantled (to remove one of the roots of the atrocities) and the members of the Ba'ath
Party who put it in place would need to be held accountable, though not necessarily by .
being put through a tribunal or TRC process (because they may not have committed the ;
crimes subject to those mechanisms). '

5% This amnesty would be granted, provided that the individual would go through the TRC process or may otherwise be
subject to certain Justration laws,

80 Also see Section 4.3 for a discussion on the de-Ba‘athification program.
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The examples of the de-Nazification of members of the Nazi Party following the end of
the second world war and the lustration laws implemented in the former Eastern
European countries may prove helpful for purposes of de-Ba'athification. The penalties
imposed on certain members of the Ba'ath Party (that is, members of a particular rank -
not all members because there are a large number of members who Just joined for social
or economic advancement or out of fear) may not be of a crintinal nature but could
include penalties such as the removal from public office or the inability for certain
members of the Ba'ath Party from entering public office. In addition, on a longer-term
basis, the ideology of the Ba'ath Party would need to be eradicated from Iraqi education
and culture, a process that may take substantial time but would need begin

immediately%l. Finally, in connection with the Ba'ath Party, and as part of the process
of compensation of a large segment of the victims, the assets of the Ba'ath Party should
be seized and placed in a fund to compensate victims of the regime.

One key determinant of the type of lustration laws to be implemented relates to the
reform that the Ba'ath Party may undertake both during the regime change process that,
is if it does not play a negative role in attempting to frustrate regime change and afier
the regime change. The case of the Communist Party in the former Czechoslovakia may
be of use here, The Communist Party refused to reform itself until the very end and
therefore was eliminated. After the formal split of Czechoslovakia into the Czech
Republic and Slovakia, the Czech Parliament passed the "Law on the Illegality of the
Communist Regime",

3.8 Compensation

There have been and continue to be numerous victims of the regime, both alive and
dead. Apart from securing law and order, an important task of a transitional government
is to address the needs of the living victims of the regime, both internally and in refugee
camps abroad. These victims have suffered tremendously and the viability and

- legitimacy of a future government will Jikely rest on how successful it is in addressing
their immediate needs; however, on a longer-term basis, and in connection with a longer-
term reconciliation, the live victims of the regime and the rélatives of the dead have
obviously serious grievances against the Ba'athist government. Addressing these
concerns, on a longer-term basis, could well be the key determinant of the reconciliation
process.

Clearly, the accountability process discussed above would £0 a certain way towards
making individuals take responsibility for their actions and thereby demonstrating to the
victims that the wrongs committed against them and their families are being addressed.
But this is not enough. The transitional government must find ways to compensate these
victims for the wrongs committed by the current regime. A newly installed government
can take the position that the wrongs were committed by the previous regime and that

61 See Scetion 4.4,
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laws are in place to ensure that the atrocities are not repeated,; this response, however, is
likely to be inadequate. It would do no more than demonstrate a break with the past.

If an aggressive compensation program is put in place, however, it may reduce the
grievances of these victims and their families and further eliminate the desire to exact
revenge and retaliation. After all, the wrongs committed cannot be reversed and the
victims and their families know this. But if they feel that the transitional government has
publicly assumed responsibility for the atrocities of and crimes committed by the
Ba'athist regime, they may feel that this transitional govemnment is attempting to do
something for them, is attempting to help overcome at least a portion of their grievances.
That is why one of the basic tenets of any transitionai justice system in the context of a
post-Ba'athist regime must be an aggressive and generous compensation program for the
victims and families of victims of the regime. In this regard, particularly with regard to
those who have been the victim only of property crimes (e.g., confiscation of property),
an aggressive and successful compensation scheme might actually invest the population
in the success of the transitional authority, thus promoting support for it. ’

The transitional govemnment in Irag could also provide a degree of legitimacy for
informal methods of compensation and dispute resolution. Although a democratic
govermment in Iraq should not encourage tribal law or religious practices, during the
transitional phase and only in the context of compensation relating to the commission of
certain crimes, certain Islamic legal practices, such as the practice of paying "blood
money", could be adapted for this puipose. The idea would be that a perpetrator of

certain crimes (not rising to the level of first category crimes62), as well as their fribes or
families, would pay the victims "blood money" in exchange for the victims or their
families not pursuing legal (or extra-legal) means against them. If this process is
recorded as part of the truth and reconciliation process, then an amnesty with respect to
the individusl crime would be granted. Such informal methods of dispute resolution
would also not hold up the truth and reconciliation process. They would essentially
trump such processes. Again, the concept is for a limited use of this practice, which
would enly be legitimized if registered with a state body.

1

3.9 Conclosions

Prior to, and during, a change of government, and in light of the fact thata significant
portion of the population are either victims or somehow related to the Ba'athist regime, it
is important to emphasize four things repeatedly. :

First any transitional program will not entail collective punishment. This message must
be made clear to the inside, otherwise those people connected with the regime would be
manipulated to fight for the continuation of the regime, or at the very least will see a
disincentive for a change. It should be emphasized that the fact that a person is a member

62 Argument has been made that second category erimes should also be subject to these processes.

UNCLASSIFIED




UNCLASSIFIED

Democratic Principles Working Group Report
Page 47 of 98

of the Ba'ath party does not mean that such person will automatically be punished, or the
fact that a person comes from Tikrit does not mean he will be held accountable. The
message has to be sent that individuals will only be held accountable if they have
committed a specific crime.

Second, messages must be sent to those currently in positions of responsibility, such as
officers or members of the security services holding key positions, that should they assist
in deposing the regime, they would be free from prosecution under the tribunal, But they
will not be relieved of the obligation to tell the truth about the crimes they have
committed over the years. Depending on the level of the crimes that they may have
committed, they may have to undergo the truth and reconciliation process or be subject
to other provisions of lustration laws {such as being prohibited against future service in
govemment).

Third, there is to be no vigilantism. *A message must be sent to the people inside Iraq
who are victims or related to victims that there will be a transitional Justice program, that
those who have committed crimes will be held accountable and, above all, that
vigilantism will in no way, shape or form be tolerated. The message must be made clear
that anybody who takes justice into his or her own hand will be held accountable himself
and will be also be subject to prosecution (and to whom no compensation scheme would
be available). Any other message could be interpreted that a transitional government is
endorsing individual pursuits of justice and therefore supporting an increasing cycle of
violence.

Fourth, all available methods ought to be used to inform the Iraqi population that a
compensation system will be in place for wrongs done to them by the regime and its
supporters.
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4.0 Democratization and Civil Society

In 1991, more than 400 Iraqis put their name to a document that opened with these
words: "Civil society in Iraq has been continuously violated by the state in the name of -
ideology. As a consequence the networks through which civility is normally produced
and reproduced have been destroyed. A collapse of values in Irag has therefore
coincided with the destruction of the public realm for uncoerced human association. In
these conditions, the first task of a new politics is to reject barbarism and reconstitute
civility.”

How can the Transitional Authority go about reconstituting civility? Needless to say it
should guarantee freedom of the press and encourage independent media vehicles at the
c¢xpense of state outlets (as was done in parts of the autonomous Kurdish region),
Political parties, independent non-governmental organizations and associations,
including watchdog groups and independent polling groups, should not be discouraged
in any way. Such groups should not require approval nor any kind of licensing from
government authorities (with the exception of broadcasting licenses which are not to be
unreasonably withheld). The right of peaceful advocacy and dissent, whether by groups
or individuals, must be respected. .

To promote civil society, the T ransitional Government (which is the executive entity
immediately after regime change) should immediately see that the restrictions on travel
in and out of the country for Iraqis and non-Iraqis alike are lifted. The use of the
internet, satellite dishes, and the import of foreign publications should be unfettered. A
Democracy Fund as suggested in 2.6.2 should also be considered.

At the heart of responsible citizenship, however, lies societal respect for the rule of law,
which begins with the promulgation of a pemmanent constitution (which would include 2
Bill of Rights), and continues through the de-militarization of a society abused by the
culture of war and violence, and its de-ideologization in the shape of a comprehensive
program of de-Ba'athification.s3

63 Some members of the working group object to the use of the term “de-Ba'athification.” They suggest instead replacing
the terms “Ba'ath™, *Ba'athism™ and “de-Ba'athification,” with “Saddam”, “Saddamism™ and “de-Saddamification”,
wherever these appear in the report.
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4.1 Constitutionalism

4.1.1 Since 1958, as a result of the abuses of a succession of military regimes and the
Baath party, the very idea of a stable, if not inviolable, set of founding laws which stand
over and above the political process as a beacon for citizens and as the guardian of their
rights, has been discredited.

The first task of politics is to restore the Jaith of the people of Iraq in the idea of a

Jounding document, @ Constitution, emanating from them and governing the rules of
politics and the conduct of politicians in the new polity.

The Transitional Government and the other transitional authorities must, within the first
days of taking power in Irag, announce the process for debating and eventual adoption of
2 new constitution and adhere to it. By channeling Traqi political encrgies in such a
positive direction the day after the fall of the regime, some of the negative excesses
associated with all major transitions of power (revenge killings, public disorder,
scapegoating, fear of the future), will be minimized.

4.1.2 A constitution that is rooted in the hopes and aspirations of the people of Iraq must
arise out of a process of debate and discussion. Such a process may be injtiated by
individuals or groups in opposition or in exile, but it cannot be completed outside of an
Iraq in which the conditions for having such a discussion have already been established.

With the exception of the first Iraqi Constitution of 1925, which followed a three-year
process of discussion, no Iraqi constitution has ever been discussed and debated by
Iragis. The prospect of a change in regime in Iraq in the short term raises the issue of
how to draft a new constitution and bring it to the forefront of Iraqi political debate and
discussion. Or, how to make constitutionalism the central Jocus of post-Ba'athist politics.

Unfortunately, however, for reasons that have already been alluded to (Section 2.1), the
Iraqi body politic outside the Kurdish regions will find itseif the day after the fall of the
regime formless and atomized 4 Without structure, artificial though it may be at the
outset, there can be no fruitful conclusion of a debate over the future. Very quickly
people will tire of running around in circles and yearn for order and a strong hand at the
helm of the state. Constitutionalism will have spent itself as a political force without
corning to a conclusion. What can be done to remedy this likely outcome?

4.1.3 The Conference of the Iraqi opposition to be held in the fall of 2002 provides a
vehicle for beginning such a debate. But the debate can only be concluded in a newly
liberated Baghdad through the vehicle of a Constituent Assembly (see Section 2.0). At
the first meeting of such a Constituent Assembly in liberated Baghdad a committee
chaired by a highly respected Iraqi with no political ambitions must be appointed. The
committee should be given a mandate to deliberate over the issues involved for the
duration of the transitional period (the Committee of the Indian Constituent Assembly

64 Some members of the working group think that this paragraph does not give enough credence to the internal forces
inside Iraq that can be involved in the process of change,
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formed in just such a way took approximately three years to work out the terms of the
Indian Constitution). Such a committee will have its own staff and the fill authority to
carry out its own research including all matters of oversight over a new impartial
national Census in Iraq. The conclusion of this committee's efforts will be a Draft
Constitution that it will make available to the public and present to the Constituent
Assembly for debate and a vote. :

Upon being adopted by a Constituent Assembly, the draft Constitution should be putioa
national referendum of the people of Iraq for ratification whereupon it becomes the
highest authority of the land 5

4.1.4 The governing idea behind any future Iraqi constitution should be that power is not
10 be trusted; it always needs to be checked. Left to its own TESOUTCes, POWET CoTrupts.
The sources and the symbols of authority, which are often spelled out in constitutional
documents, are less important than these checks and balances on the exercise of power.

In the 1977 Legal Reform Law promulgated by the regime of the Ba'ath (cited in Section
1.1), the argument was made that because “authority in the State is one, ... this means
the negation of the idea of ‘multiplicity of powers,’ legistative, executive and judicial.”
As a matter of historical experience, the negation of multiple sources of power and
authority in a state is always the thin end of the wedge in the creation of despotism.

The source of authority in politics, unlike its source in religion, is never “one.” Politics
has multiple foci (local, regional, central) and various arenas of application (legislative,
executive and judicial). The fundamental point of a constitution is to keep these levels
of authority, or powers, separate, while ensuring that they coordinate smoothly in
arriving at decisions. )

A new Iraqi constitution, if it is to avoid the pitfalls of the post 1958 era, must rest on the
concept of the separation of powers among the legislative, the judiciary and the
executive, and it must set forth the relations of these three powers in practical ways.

4.1.5 To deter abuse, the guardian of the Constitution must not be the Executive or
Legislative branches of the state. The only Guardian of the Constitution is the Supreme
Court of Iraq, consisting of a Chief Justice and other judges. This court stands at the
apex of a single integrated judicial system for the whole country (inclusive of all its
regions, provinces and/or governorates). This Supreme Court is the final court of appeal
in the land on all constitutional questions.

4.1.6 A Constitutionalist politics should demand of the Iraqi Transitional Authority that
the day that Iraq’s new Constitution comes into force (not the day of Saddam’s
overthrow) coincide with the day that the name of the new state of [raq is announced,
and its flag and new symbols established. This day should be declared an annual day of
celebration for the nation.

%5 Again, the issue must be pointed out that such a referendum should not be one of a simple yes/no vote, but
should allow for more participation by the public.
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4.2 An Iraqi Bill of Individual Rights
4.2.1 Introduction

A permanent Iraqi Constitution must contain a bill of rights, the goal of which would be
to define those inviolable individual human rights of all Iraqi citizens, irrespective of
their sex, ethnic background, nationality, religion, sect and political beliefs. This bill
must become the fundamental basis for the protection of individuals within Iraq. The
point of a bill of rights is to guarantee the equal protection of all individuals, regardless
of sex, ethnicity, nationality or reli gion. To a very large extent, once the rights of all
individuals are protected, the fears of individuals arising from their belonging to a
particular sex, nationality, ethnicity or religion will be abated, albeit gradually,

The members of the working group recognize that the most formidable barrier against
the abuse of anyone’s rights (including communal, religious or national rights) is always
going to be the protection of individual human rights,

4.2.2 The protection of such rights entails:
* The inclusion of a bill of rights within the permanent constitution,

~® Until a penmanent constitution is passed, a bill of rights must be included as part of
the governing law of the interim or transitional period.

* There must be laws passed that develop the bill of rights within Iraqi society. Laws
must be passed during the transitional period, for instance, that would make it a crime
to discriminate on the basis of sex, nationality, ethnicity or religion. It is not enough
to wait for the inclusion of such rights in a permanent constitution,

* The separation of powers must be a fundamental constituent part of the new Iragi
state. It also cannot wait for a permanent constitution but shoyld emerge in nuclear
form at the earliest possible opportunity, namely at the forthcoming conference of the
Iraqi opposition.

* A body, henceforth to be known as the permanent “Human Rights Commission of
Iraq”, should be created at the earliest possible opportunity to monitor the activities
and practices of the executive, and to ensure that these practices conform to
international human rights practices, as well as to ensure that its practices are non-
discriminatory in nature.

¢ The institutions that have participated in the abuses of human rights, or that have
created or protected the structure that enabled those abuses, must be dissotved. Others
heed to be reformed. It is not enough to have a constitution or laws that protect
human rights, if the institutions that enforce these laws are malfunctioning. The
primary institutions that need reform are the military, the police, the security
apparatuses and the judiciary.

UNCLASSIFIED




UNCLASSIFIED

Democratic Principles Working Group Report
Page 52 of 98

4.2.3 The Bill of Rights

The bill of rights of Iragis must be the hasis of the rights of all Iraqi individuals, Itisa
set of rights that must be incorporated into the permanent constitution, and be complied
with on day one by the transitional authority. Indeed, ifit is decided that the legal basis
of the transitional authority is the 1925 Permanent Constitution, then Part I of such
Constitution contains a number of rights that are entitled "The Rights of the People”.

4.2.3.1 Rights Under the 1925 Constitution

The rights enumerated in the 1925 Permanent Constitution address the following areas:

' Nodiscrimination.among Iragis: Article 6 provides that there shall be no
discrimination in the rights of Iragis. In addition, article 18 provides that "Iraqis shall
be equal in status as regards the enjoyment of their rights and the discharge of their
obligations. Government appointments shall be bestowed upon them alone, to each
one without discrimination, in accordance with his capacity and fitness";

» No Interference among Iréqz's without due process of law: Article 7 provides that the
state shall not violate or interfere with the personal liberty of any Iraqgis, and provides
that no Iraqgis shall be arrested, detained or punished, except in accordance with Iraqi
law,

® No Torrure: Indeed, Axticle 7 specifically states that "torture and the deportation of
Iraqis ... are specifically forbidden".

* Right to Property and No Unreasonable search and seizure: Article 8 guarantees that
all places of residence are inviolable, and that they may not be entered or searched
except in accordance with the manner prescribed by law. This article is in many ways
similar to the Fourth Amendment to the U.S. Constitution. In addition, article 20
provides for the safegnarding of all rights of ownership of property, More
specifically, it provides that there shall be no expropriation of the property of any
Iraqi "except in the public interest, and in such circumstances and in such manner as
may be prescribed by law, and on condition that just compensation be paid".66
Moreover, article 15 provides that all "postal and telegraphic correspondence, and all
telephonic communications shall be secret and free from censorship or detention,
except in such circumstances and manner as may be prescribed by law,"67

66 1 the 1925 Permanent Constitution is 1o be adopted in the interim period, the rights provided for in Article 10 would
constrain the rights of the Transitional Govemnment to take the property of any member of the family of Saddam Hussein
or thosc associated with him (after due judicial authorization). The handling of this matter must be carcfully reviewed. In
addition, if the 1925 Penmanent Constitution is to be adopted in the interim period, the rights of those whose property was
expropriated by the current Ba'athist regime must be reviewed - otherwise, there may be a large number of claims against
the transitional authority.

67 The issue here is that if the wransitional authority shall revoke most Jaws governing human rights prescribed by the
Ba'athist government, then there would be no ability for the transitional authority to, for example, tap telephones after a
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- Freedom of expression: Article 12 provides for the "freedom of expression of opinion,
liberty of publication, of meeting together, and of forming and joining associations",
but within such limits as may be prescribed by law.68

»  Community rights: Atticle 16 provides that the “various communities shall have the
right of establishing and maintaining schools for the instruction of their members in
their own tongues", although in Article 17, Arabic is stated to be the official language.

4.2.3.2 - Civil and Political Rights

The 1925 Constitution was abrogated following the events of July 14, 1958. Various
other interim constitutions were put in place by the military authorities (or the Ba'ath
Party) that led the changes in the governments. These interim constitutions provided for
the protections of certain rights. For example, the 1970 Interim Constitution includes
certain rights that Iraqis shall have. Article 19 of such constitution provides that
“citizens are equal before the law, without discrimination because of race, origin,
language, social category or religion", and article 25 guarantees the freedom of religions,
beliefs and exercise of religious ceremonies. However, other articles of the 1970 Interim
Constitution (and the practices of the Ba'ath Government) abrogated many of these
rights. For example, Article 36 provides that “any activity which contradicts the aims of
the people ... and any act or conduct aiming at crumbling the national unity of the
masses of the people, provoking racial or sectarian or regional bigotry among their ranks,
or violating their progressive gains and achievements, shall be prohibited."

Since this is the case, and in order to expand on the basis of the protection of human
rights provided in the 1925 Permanent Constitution (if it is decided to be adopted in the
interim period), one would need to rely on international covenants and international

practice with respect to the protection of civil and political rights.6? As a basic matter,
the following civil and political rights must be included in an Iraqi bill of rights:

* Theright to life and be protected by law;
* Theright to equality before the taw (the courts and tn’bufxals);
* Theright to be presumed innocent until proven guilty according to law;

* The right to privacy and protection of that privacy by law;

judicial authorization. There could be security ramifactions for this and therefore 2 more moderate law would nced to be
cstablished, timiting the ability to tap telephones or perform other functions that have security consequences.

68 In this instance, one would need to seview the laws prescribed with espect 1o the fieedom of association, which would
tend to limit the applicability of Article 12. Asa first step, however, the transitional authority must not recognize any
such laws. . :

69 In additi on, there have been a number of Iragi documents which relate to establishing a bill of rights in Irag. In 1991,
the "Charter 91" document provided for a large number of these rights. More recently, an article entitled the *Iraqi Bill of
Rights", by Dr. Munther al-Fadhil, enurncrated a large number of the rights of individuals that must be included in a bill
of rights for Iraq,
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® Theright to freedom of thought, conscience and religion;

» Theright to freedom of opinion and expression;

¢ The right to civil liberty, including: Freedom of speech and press; Freedom of
peaceful assembly and association; Freedom of religion and belief: Freedom of
movement within the country, foreign travel, emigration and repatriation,

¢ Theright to freedom from: Political and extra Judicial killing; Disappearance; Torture
and other cruel or inhuman treatment or punishment; Arbitrary arrest, detention or

exile; Denial of a fair public trial; Arbitrary interference with privacy, family and
correspondence.

¢ The right of citizens to change their government by democratic means;
e The right to vote and to be elected at genuine periodic elections;

* The right, if qualified professionally, to fill in any post in the legislative, executive
and judicial system of the country.

* The right not to have one’s citizenship withdrawn for reasons of race, religion, origin
or political belief.

* The right to naturalization and a passport and totally unfettered travelling privileges
both within the country and abroad. The practice of obtaining an exit visa should be
abolished.

* Theright to appeal as prescribed by law.
* Theright of refugees and deportees and their children to return to Iraq.
4.2.3.3 Economic, Social and Cultural Rights

In addition to the civil and political rights, an Iraqi bill of rights must also contain certain
economic, social and rights that all Iraqi citizens must have, These should include:

» The right of association and form trade unions;

¢ Theright to work (which includes the rj ght and opportunity of everyone to gain his
living by work);

» The right to strike;
» Theright to organize and bargain collectively;
"o Prohibition of forced or compulsory labor;

* Theright against slavery; . .
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~ e Protection against discrimination based on sex, race, religion, political or other
opinion, national origin or language;

* Elimination of the death penalty.70

* Acceptable conditions of work: Minimum wages; Safe and healthy working
conditions; Minimum age for employment.

e Equal pay for equal work;

¢ Equal opportunity for advancement;

¢ Theright to free education;

* Theright to have access to public service;

» Copyright and trade work protection for intellectual property.

e Theright to free medical cares.

s Theright to social welfare.

* Theright for inheritance according to the law and based on religious principles.

* Theright to serve in the military and the police.
4.2.3.4 Communal andfor National Rights
As discussed in the introductory paragraph to this section, the transition to democracy
and the rule of law must above all be one in which the protection of individual rights
stands above all else. However, the composition of Iraqi society is one in which
significant members of the Iraqi population (between 20 and 30%) belong to different
ethnic or religious groups. More importantly, because of the painful legacy of national
and religious discrimination inside Iraq and in the region, many Iraqis have reacted by
asserting their national, ethnic and religious identities. Accordingly, among the rights

that need special consideration in Iraq, are those collective group rights of certain ethnic,
national and religious groups. These include:

+ theright to self-determination, autonomy and self-govemment, which does not
necessarily extend to sovereignty or statehood. '

+ . Therightto freely determine their political status;

70 Opinion is divided on this matter. There are those, among whom are certain Islamist thinkers and Iragi lawyers, who
respectively believe that Islam and Iragi law since the establishment of the Iragi state have allowed and should continue to
allow the death penalty. There are others who belicve that it is vital as part of the process of moving away from Ba'athist
excesses to abandon the death penalty.
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* Theright to freely pursue their own economic, social, religious and cultural
development.

¢ The right to establish and maintain their own associations.

* The same rights to freedom of peaceful assembly, expression, and freedom of
thought, conscience and religion as is granted to individuals.

s Theright to study and be educated in his/her native language;

» Theright to full exercise of all other human rights and fundamental freedoms without
national, ethnic or religious discrimination and in fisll equality before the law.

s Theright to practice and revitalize all inoffensive cultural traditions and customs,
including the development and transmission to future generations of national or
religious interpretations of history and literature, and the right to retain traditional
names for communities, places and persons.

*» Theright to ail levels and forms of education provided by the state;

* Theright to establish and control private educational systems and institutions which
could provide education in local languages and specific religious traditions.

» Theright to establish private media (publications, television, and radio) in local
. languages specific to some regions of the country and not others.

* The right to participate fully at all levels of decision-making in matters which may
affect their rights, lives, and destinies through representatives chosen by themselves;

® Theright to a local security and police service which reflect the ethnic composition of
communities they are serving,,

» Theright to display cultural symbols as long as these are not offensive to ather
religions or national and ethnic groupings.7!

4.2.3.5 The Rights of Women

In general, the above group, communal or religious rights mentioned in Section 4234,
do not override individual human rights wherever these are abused. In particular when
or if they come into conflict with the righis of women, they are always deemed

71 In 2002, the Declaration of the Shia was published in which there were a number of additional civil rights were
included which are not stipulated above. Although these were promulgated for the Shia community, one can equally
include them for a broader group of minoritics. These include: the right to administer their own religious shrines and
institutions, ensuring that rel igious shrines and cilies are entered into UNESCO's World Heritage Sites, full freedom to
publish religious and cthnic tracts and books, infroduction of elements of the beliefs of each of the communities in a
national education curriculum, revising the elements of the history curriculum to remove all disparagement of particular -
cthnic or religious groups, and respect for the burial grounds of individual sects, religious or ethnic groups.
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subordinate to the rights of women as individuals and as a gender. No group, whether
tribal, national or religious, can make a claim that its customs or traditions allow it to
treat women in a way that is contrary to the spirit and letter of the Bill of Rights set out
in Section 4.2. The motive of clearing one’s family honor, for instance, as a pretext for
committing murder against women, will not be pemmissible as a plea in any Iraqi court of
law. Nor can any gender-related restrictions or qualifications be placed on the right to
travel, inherit, marry or engage in any other pursuit allowed under the law.

Moreover, it should be remembered that the UN Declaration on the elimination of
violence again women passed in 1993, (Declaration no. 48/04, 1993), and the UN
Convention on the Elimination of all Forms of Discrimination against Women
(CEDAW) passed in 1986, are to be considered unreservedly constituent parts of the
Basic Law of Iraq as stipulated in Section 1 above.

4.2.4 The "Human Rights Commission" Law

_ As stated elsewhere in this document and many places elsewhere, the practices of the
Ba'athist Govemment (and previous governments to a lesser extent) have reflected three
principles - abuses of human rights, sectarianism and chauvinism (that is, the practice of
discriminating against non-Arab Iragis). Over the last thirty years, these practices have
become embedded in the way that the Iragi Government operates. Accordingly, the
eradication of these practices is a priority if Iraq is to be transferred to a democratic
society.

Obviously, the first step would be 1o include in the constitution clauses that relate to the
equality of all citizens and the respect of human rights. But this is not enough. Article
18 of the Iragi Constitution of 1925 provided for the equality of all citizens, and yet
discrimination on a sectarian basis was prevalent during the monarchical period
(although on a far lesser scale than today). Indeed, the fact that a constitution may
contain articles that protect against discrimination and yet discrimination would continue
has been the norm in many societies.

In Iraq, we do not need only constitutional protections against human rights abuses and
discrimination, but a mechanism to protect against them. One of the principal
mechanisms in the U.S. for these types of protection are the courts, but Iraqi society -
unlike American society - is not so litigious. Therefore, the courts themselves would not
" be enough. This report proposes the establishment of a “Human Rights Commission”,
The role of this Commission is to provide a mechanism to protect against abuses of
human rights and discrimination (such as in'the form of sectarianism and chauvinism),

4.2.5 The Legal Basis for Establishing the Human Rights Commission

The first step towards establishing the Commission is the need to include an article
relating to it in the Basic Laws, and subsequently in the Permanent Constitution. The
principle of establishing a Human Rights Commission in a constitution has been used
before. Chapter II.B of the Constitution of the Federation of Bosnia and Herzegovina,
which is entitled "Human Rights and Fundamental Freedoms - Initial Appointment and
Functions of the Ombudsmen”, foresees the appointment of three Ombudsmen by the
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of law relating to the complaint. It is advisable that the law establishing the Human
Rights Commission have a provision that provides that at any time Human Rights
Commission brings a case in a court of law, then any administrative proceeding or any
other action with respect to the complaint shall be stayed until such time as the court of )
law addresses the issue. Although this may provide the Commission with tremendous
powers vis-2-vis the executive and the legislative powers, and therefore may slow down
their activities, it is important that such a Commission have these wide ranging powers

in order to monitor the activities of the executive or legislature, as the case may be.
Ultimately, the powers of the Human Rights Commission would need to be balanced

with the need for the executive 10 conduct its activities in an efficient manner. '

One other duty that the Human Rights Commission should conduct is to draft an annual
Teport outlining its activities and its outlook on how the executive and the legislative
branches have performed in complying with the human and civil rights provisions of
both the interim constitution and, when it is adopted, the permanent constitution. The
report should be independently drafied and, in drafting the annual report, the Human
Rights Commission should have complete access to the government's records. In many
ways, this report would end up in recording the state of the evolution of the new Iraqi
state.

Finally, the Human Rights Commission should have the duty of drafting a code of Good
Administrative Behavior - that is a code that should govern the actjvities of all Iraqi
governmen! employees. In September 2001, the European Parliament adopted the
European Code of Good Administrative Behavior (the "European Code"), which the
Ombudsman of the European Community is required to monitor. This code lays outa
code of conduct that the institutions of the European Union and its employees are
required to comply with; they include requirements with respect to the absence of
discrimination, the absence of the abuse of power, impartiality and independence, and
fairmess. The European Code also provides that all citizens of the European Union have
the right to complain to the European Ombudsman for the failure to be treated in
accordance with this code. A similar code should be introduced in Iraq as it would
demonstrate to the Iragi civil service and the Iraqi government that they need to operate
with their citizens in a new manner. In addition, Article 8 of the European Code
provides that the conduct of all officials "shall never be guided by personal, family or
national interest or by political pressure.” The implementation of a procedure with
respect to all federal Iraqi government officials would be especially crucial towards
unifying the state in a federal state.

In many ways, this proposal, the implementation of which would be key to the transition
of Iraqi to a democracy and to a reconciliation, is revolutionary and any transitional
government may not be in favor of establishing such an office immediately or,
altemnatively, assisting it. Therefore, initially, it would be exiremety useful to allow the
Human Rights Commission to obtain as much assistance (including financial assistance)
from international bodies and international human rights organizations, such as The
Organization of Security and Cooperation in Europe (which provided assistance to the
Bosnian Ombudsmen) and The European Community's Ombudsman.
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4.3 De-Ba'athification

4.3.1 The liberation of Iraq from a regime which is totalitarian in its nature will not be
complete or effective without dismantling the structures of control exercised by the
Ba'ath Party, as an institution as well as an ideology, over Iraqi society. A program of de-
Ba'athification of all facets of Iraqi life has therefore to be put into effect, aiming
towards a disengagement of the party presence and control from all institutions of Tragj
society. ‘ ’

Such a de-Ba'athification program would not consist of the total abolition of the current
administration, since, in addition 1o its role of social control, that structure does provide
a framework for social order. However it would entail the outlawing of the Ba'ath party
until such time as it undergoes thorough restructuring and revision of its program and

behavior.?2

De-Ba'athification should be thought of as a composite series of actions involving
dissolution of some institutions, segmentation of others, and the de-ideologization of the
Ba‘athist legacy from the whole of Iraqi society . ‘

- 4.3.2 The Transitional Government once it is established on Iragi territory should begin
an immediate assessment of which institutions of the Ba'athist regime must be dissolved,
which can be reconstituted through major reorganization, and which can be gradually
reformed from within. At a minimum, the authority must dissolve the RCC, the Ba'ath
Regional Command, the National Assembly, the Special Republican Guard and Special
Security, as well as the several militias and paramilitary organizations of the current
regime.

The police force, and indeed all law enforcement agencies, must be removed from the
jurisdiction of the Ministry of the Interior (until 1987, the Amn came under the authority
of the ministry of the interior; after 1987 it reported directly to the presidency) and be
placed under the jurisdiction of the Ministry of Justice. The separation of the
investigative and prosecutorial finction, however, should be kept separate from the
judicial function. The challenge facing the Transitional Government will be to create an
efficient police force that is also restrained and law-abiding, and rigorously trained (or
re-trained) with international expert assistance.

A challenge facing the Transitional Government will be the absorption of the people
who worked for the Security Apparatuses. Hundreds of thousands will receive amnesty
but they may be socially ostracized and encounter discrimination in jobs and elsewhere.
They may also present a destabi lizing element, especially if they are left without work or
ability to get work.

72 Not all mcnibers of the working group thought that the Ba'ath Party needed to be outlawed, citing the argument of the
freedom of assaciation, 1
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4.3.3 De-Ba'athification cannot mean dismissing from their Jobs all two million Iragis
who belong to the Ba'ath party, or conducting witch hunts based on rumors and
allegations. If nothing else, summary dismissals will deprive the Transitional
Government, and the country, of valuable skills, historical knowledge, and experience.
Because Ba'ath membership is highest among government employees, such a draconian
measure will decimate the entire civil service, educational system, and other essential
institutions.

While many of the top officials are easily identified, the exact role and status of the
majority are less easy to discern. Seniority in the Ba'ath Party does not always translate
into a position of power in government, and conversely, not all officials who are guilty
of collusion in crimes are high in the Ba'ath Party hierarchy. The Transitional ‘
Govemment should carefully determine the layer of senior officials.that need to be
replaced according to a set of criteria to be developed in Section 5.0 of this report. In
general, the Transitional Government must try to preserve as much as possible of the
rank and file and "middle management” classes of government officials for the sake of
continuity and efficiency while providing stages of oversight and avenues of appeal for
abuses.

In Central European countries, there were no wholesale purges of communists, but
several of them adopted lustration laws to identify and remove from office people
accused of crimes during the communist era. The Transitional Government should look
into these laws to assess their applicability in Iraq.

Despite its many political upheavals, Iraq is fortunate in having had a continuous history
of govemment institutions and civil service. While these are undoubtedly affected by
decades of Ba'athist control having been deformed to serve the regime's ends, they are
nevertheless a store of experience and knowledge of the intricate machinery of
government and society in Iraq.

4.3.4 De-Ba'athification also means a definition of victimhood at the hands of the
Ba'ath. A victim might be defined as one who was oppressed because of political
opposition to the Saddam Hussein regime in Iraq, or because of race, religion, or
ideology, and who suffered loss of life, damage to limb or health, loss of liberty,
property or possession, or professional or vocational harm.

Any definition of victimhood adopted should be broad enough to include members of the
Ba'ath Party who were victimized by the regime. All institutions should be separately
classified and could be compensated with respect to damage to property and possessions.

Classification according to this definition, would provide a basis for compensation and
laws should be drafied to regulate that process. These would have to cover:

* Restitution of despoiled property;
® Indemnification for material losses;

® Rehabilitation;
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* Restoration of citizenship for those deprived of it;
* Restoration of educational or professional degrees to those deprived of them;

¢ Reversal of convictions or rehabilitation of those convicted of political crimes, or for
other racial, ethnic, or religious reasons;

» Declaring null and void confiscatory acts of the Ba'ath regime, and the reversal of °
their effects wherever possible; and

¢ Restitution of identifiable property (this was the first step taken and was done by the
military government in post-Nazi Germany which enacted legisation to effect this),73

4.4.5 Following the Second World War, Germany underwent a de-Nazification program
which it behooves Iraqgis to study and, perhaps, adapt to the circumstances of Ba'athist
Iraq. In brief, German Nazi Party members were classified into one of five categories.
These ranged from "Major Offender" at one end of the scale to “Exonerated" at the other
end of the scale. An individual's ability to be employed in sensitive government
positions, or to be able to recover any compensation at all, rested on exoneration.
Criminal prosecution of offenses by the top categories was pursued by the state, federal,
and the Intemational Military Tribunal at Nuremberg (in the case of the most egregious
offenders).

The problem is that crimes under the Nazi regime were often committed under the cloak

of legality so that reform of the judicial and legal system (which was imperfect following

the Second World War) was critical to the success of subsequent criminal prosecutions

and restitution efforts. This problem will also be faced in a country where all of Saddam

Hussein's decrees have been carefully written so that they do in fact have the force of .
law.

Under such circumstances, the Transitional Government is strongly advised to consider
all forms of the involvement of international tribunals and courts, military or as
authorized by the UN Security Council, to try former high ranking members of the
Ba'ath regime.

4.3.6 In addition to its own role in regimenting and organizing members, the Ba'ath Party
serves as an umbrella control structure for organizations which in a free environment
would be independent constituents of civil society, such as students' and women’s
associations and professional unions, In addition, the Ba'ath Party assumes a de facto
parallel supervisory role vis-a-vis state organisms, including the armed forces and the
security agencies. The North Iraq Dataset documents, which are being annotated and
analyzed at Iraq Research and Documentation Project, reveal the depth of penetration of
the Ba'ath Party into Iraqi institutions. However, the current state of this penetration

73 Sec, 1949 “Decree on Restitution of Identifiable Property.” Subsequently, the "Federal Restitution Law” which was
passed in 1957 and which held the post-Nazi government liable for at least 50% of all claims. There was a deadline for
filing of claims, but subsequent legistation softened the effects for those who missed this deadline.
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requires a thorough survey, both de facto and de jure, as a preliminary step. Among the
crucial issues that need to be addressed is the problem of making the names of the many
tens of thousands of Iraqis identified in these documents public.

4.3.7 Since the decrees of the RCC have constituted the legal backbone for the Ba'ath
Party incursion into Iraqi society, the de jure component of the survey should start by an
assessment of the formal space accorded to the Ba'ath Party in these decrees. The de-
Ba'athification of Iraqi society will initially be based on the abolition on ail legal rights
and privileges accorded to the Party through the decrees of the RCC. Careful
consideration will also have to be given by the Transitional Govermnment to the formal
outlawing of the Ba'ath Party (the German constitution specifically outlaws the Nazi

party).
4.3.8 Reform of Education and the Media

De-ideologization, while less measurable, is arguably the most important and the most
difficuit of the tasks of the de-Ba'athification program. Separate plans need to be
prepared for a review and a reform of school and college curricula, the press and audio-
visual media, the fine arts, as well as urban planning.

After the Second World War, in Germany, the Allies began by reviewing all old
textbooks to determine which should be reprinted. They excluded textbooks that
glorified war, endorsed war preparations, and contained propaganda promoting nazism,
racism, and hostility towards intemational organizations (one would consider here
including condemnations of ethnic or religious minorities - or textbooks which contained
propaganda directed at religious groups), A very few German-authored textbooks were
in the beginning chosen for reprinting (rather than importing texts by foreign authors),
In 1946 principles to guide the writing of history books were formulated and issued -
giving priority to social and cultural history and emphasizing the promotion of
international understanding. Teachers at all levels underwent screening and “de-
Nazification.”

We recommend a spécial task force of the Transitional Government be established
immediately to develop guidelines and make recommendations of this type suitable to
conditions in Irag.

_ 4.4 Educational Reform

4.4.1 Reforms to the educational system in Iraq needs to be considered within the
program of De-Ba'athification, as stated in point 4.3.8 above. It needs to be addressed
immediately afier the collapse of the regime by the Transitional Government. The
following issues need to be considered. :

* Contingency Plan for mid-year change
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How do deal with a situation where the regime collapses in the middle of an academic
school year? Time obviously does not allow for a thorough rewriting of the curriculum,
it is necessary to distill basic subjects that can be followed from the existing curriculum
such as Arabic grammar, language, Mathematics and Science. Consideration should be
given to short term remedial action in the case of subjects such as history, and political
geography that are far more ideologically loaded. The national education, al-tarbiyyah
al-wataniyyah, course should be abolished entirely. It is useful to learn from the
Kurdish experience with these maiters in northern Iraq.

* Mliteracy

Since the Gulf War, an entire generation of Iraqi children, particularly in the southemn
provinces, have received little if no education. This is true at all levels, but particularly
at the clementary level. Immediate remedial action needs to be taken, Therefore, a

il different educational program has to be adopted to apply to all ages. Again inthe
absence of time, it is possible to revert to general Arabic textbooks for teaching Arabic
as astart. In'sum, a different philosophy of teaching could start to be applied to treat
illiteracy for young adults.” For the Kurdish language, there are already textbooks in
circulation in northern Iraq for this purpose, although the problem of illiteracy does not
seem to be as prevalent with the existence of a civil society there.?s

» Language

In accordance with whatever official language Iraq adopts, national or provincial, it is
necessary to address whether many languages will be taught nationwide or only in those
provinces with a dominant ethnic majority. This will depend on the federal formula that
is eventually adopted. . '

4.4.2 The Committee for Educational Reform

.In the interim period, even prior, there is a need to set up a Committee for Educational
Reform that will:

» Survey the present educational curriculum . ﬂ

Access the current status of education (from grade one through to grade twelve)?s as well
as the national education course, al-tarbiyyah al-wataniyyah, that is taught as an
independent subject in secondary school and university. Although the entire curriculum
is affected with Ba'ath ideology, this course is the ideological fodder given to students,

g5 existing elementary, Iragi Arabic language textbooks are not considered acceptable, then language books from other
countrics such as Lebanon could be imported for example.

75 These also need to be revised as there is evidence of the emesgence of 2 hyper Kurdish nationalism in recent years.

76 University cducation needs to be addressed separarely with specialized committees within cach field. However in the
interim, alt ideological cducation should be discontinued,
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therefore its close examination, perhaps even its immediate abolition, is essential to
address the means to De-Ba'athisizing education, Extra-curricular activities such as the
Ba'ath military summer camps need to be abolished. An examination of youth
organizations and training needs to take place with a view to abolishing all military-
related activities,

» Determine T eaching and Educational Standards

The Committee will need to examine all literature, training courses and guidelines given
to school teachers through teachers’ training colleges, Ma’had al-Mu ‘alimin, and the
Ministry of Education, because these have been subverted over the years to act as an arm
of surveillance for the regime. The incentive for good teaching in Iraq, even at an
elementary level, has been corrupted. Teachers’ organizations have become interlinked
with the state security system and the problem is how to rid teaching and the curricula of
all form of Ba'athist ideological indoctrination.

4.4.3 Towards an Inclusive all-Iraqi Educational System

For the longer term, a different set of educational objectives should be established in line
with Iraq’s new political system where the emphasis is on Iraqi patriotism not Arab
nationalism. This is essential in the undermining of the leadership cult surrounding the
figure of Saddam Hussein. Nevertheless, it is a delicate matter in the wake of the tragedy
that Iraq has been living and the destruction of self-esteem suffered at the national level.
The major elements of such an education are:

* Citizenship and Human Rights

Creating a subject addressing issues of citizenship, human rights, and the concept and
good practices of a democratic culture.

* History

How to write history for textbooks that incorporates Iraq’s conterporary history and
acknowledges its totalitarian nature without over-burdening students with it, but without
dismissing it either. Here examples of German de-Nazification education are useful as
are the examples of certain post-Soviet East European countries (such as Romania),

-Chile and Japan after the Second World War (as examples of non-Westerm/1* world
nations).

Moreover as mentioned elsewhere in this report, it is important to begin the introduction
of the history of religious creeds and rites into the national curriculum of Iraq in a way
that celebrates the religious diversity and pluralism of Iraq. This point is of special
relevance to integrating non-Muslim minorities within an all-Iraqi, as opposed to
exclusively Arab, narrative. There is a need to incorporate the history of Iraq’s non-Arab
ethnicities as well as to reconsider the purely Arab nationalist narrative that has been so
distorted.

* Archeology
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There is a need to reconcile Iraq’s modemn history with its ancient pre-Islamic one,
without producing a new form of Iraqi fascism and myth of identity. This applies to
architectural and archeological sites whose meaning has been deformed and twisted to
suit Ba'athist purposes.

» Sciences

Total update of all scientific subjects to become on par with the rest of the world. This
also requires a revision of teaching methods in science, where the general trend is to
teach the history of science rather than the application of science.

* Technology

Integration of new computer technology and the internet within the curriculum. These
efforts can be coordinated with international education organizations and consultants.
Furthermore, all independent education institutions that had previously existed in Iraq,
such as the British Council, American Jesuits, Alliance Frangaise should be encouraged
to resume their activities.
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5.0 The Armed Forces

5.1 Intreduction

The Iraqi army has played a very controversial role in the history of Iraq, a role that was
politicized from the outset. This is the army that pioneered the first coup d'etat in the
Arab world in 1936 led by Bakr Sidgi, the Iraqi officer who had instigated and directed
the massacre of the Assyrian community in 1933. It is an army whose contribution to
Arab-Israeli wars has been nil (1956) or purely token (1948, 1967 and 1973) and whose
only successes have been against tribesmen, defenseless civilians, and in tearing down
the parliamentary system set up in Iraq during the period of the British mandate, The
legacy of these abuses, and of the hundreds of thousands of Iragis who have died
violently and in wars since 1980, have deeply tarnished the image of the Iraqi army.
Anecdotal evidence from inside Iraq strongly suggests that young men no longer look
upon this army with any kind of respect and pride; on the contrary they regard it with
contempt and disrespect, and would choose to have nothing to do with it if it were not
forced upon them. The endeavor to bring about constitutional and representative
government in Irag, must therefore address the contribution of the Iraqi armed forces to
the evolution of the current situation in Iraq and draw up an alternative vision for the
future of the armed forces in Iraq than the one that prevailed between 1958 and 1968,
and, in a different form, between 1968 and 2002.

5.2 The Militarization of Society

In 1980, on the eve of the Iran-Iraq war, the army numbered around 242,000 men.
Among Arab countries, this number of military personnel was at the time second only to
Egypt (a country three times the population of Irag), and twice the size of Algeria (a
comparable country to Iraq in many ways). By 1984, there were 42 military personnel to
every one thousand civilians in Iraq as contrasted to 4 in 1933 and 11 in 1941, the
highpoint of pan-Arabism in pre-Republican Iraq. During the 1980s, and until the end of
the 1991 Guif war, the Iragi army grew. at an even more accelerated pace reaching the
size of approximately one million men (less conservative estimates have put the size of
the Iraqi ammy at 1.5 million). The militarization of society in Iraq was now clearly ina
league of its own. Today the best estimates available suggest a size of 400,000-500,000.

One of the consequences of the growth of the Iraqi armed forces and the role they have
played in Iraqi politics and society is the growing militarization of society. A whole
generation of men have wasted their lives fighting wars of aggression and expansion.
This militarization has brought about an abnormal increase in the relative number of
military compared to civilian personnel, and it has been so structured by the Ba'athist
regime as to increase sectarian and ethnic tensions between the different communities of
Iraq. The phenomenon is also coupled with declining societal productivity and creativity
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in both the economic and cultural spheres. In Iraq, furthermore, it has led to an increase
in the privileges of the members of the military and the armed forces, including the
increasing powers and scope of special, extra-judicial courts be they of the army or the
intelligence services.

Since the beginning of the Iran-Iraq war, the powers of these extra-judicial courts grew
until they began to take over many of the functions of the judicial system. In addition,
the various extra-judicial organizations, such as the various security apparatuses took to

establishing their own courts. These in effect trumped the courts of the civil judicial

system. Accordingly, not only did the power and jurisdiction of these courts expand, but
their number expanded - all at the expense of the civil Jjudicial system and the civilian
govemment.

Conclusion: The far-reaching militarization of society that has been going on in Irag
since 1938, requires carefully considered and yet ultimately sweeping reform of the
armed forces during the transitional period.

5.3 The Reform of the Iraqi Armed Forces

The first step in the reform of the Iraqi Armed Forces is to ensure that in the uncertainty
and turmoil that is bound to follow in the wake of the fall of the Ba'ath regime, the
subordination of the military to the elected civilian powers is guaranteed and Iraq does
not return to the cycles of military ruled that plagued it between 1958 and 1968.

If Iraq is to become a country with an elected, democratic government, its armed forces
must be made totally and absolutely subservient to the elected civilian administration,
Accordingly, there must be an immediate and early emphasis by the transitional
authority on ensuring this subservience of the armed Jorces, especially of the officer
corps.

It is not only the mode of thinking that must be changed but the administration of the
armed forces and the laws governing the armed forces. The paramount permanent legal
framework governing the country in the future must be the permanent constitution, and it
is here that the reform of civil-military relations must start.

3.3.1 De-Militarization

One approach to reform is to de-militarize Iraq, following the Japanese experience
after the Second World War, which entailed abolishing forced conscription and the
imposition of a constitutionally prescribed limit on all allowable military expenditure
and a renunciation of the right of the Iraqi state to wage war.”7

77 Some members of the Democratic Principles Working Group think this idea was unworkable and should not be
adopted. Their views on the ammy are appended (o this fepont.

UNCLASSIFIED




UNCLASSIFIED

Demacratic Principles Working Group Report
Page 69 of 98

Ideas along these lines were first articulated in a historic Iragi document called Charter
1991 signed by more than 400 Iraqis of every ethnic and religious group and from all
walks of life. This is what the relevant passages of that document had to say on the
question of de-militarization:

"The notion that swength resides in large standing armies and up-to-date weapons of destruction has
proved bankeupt.

Real strength is always internsl--in the creative, cultural and wealth-producing capabilities of a
people. Itis found in civil society, not in the army or in the state. Armies often threaten democracy;
the larger they grow the more they weaken civil socicty. This is what happened in Iraq. Therefore,
conditional upon international and regional guarantees which secure the territorial integrity of Irag,
preferably within the framework of an overall reduction in the levels of militarization of the whole
Middle East, a new Iraqi constitution should:

+ Abolish conscription and reorganize the army into a professional, small and purely defensive force
which will never be used for intemnal repression,

* Set an absolute upper limit on cxpcnditﬁre on this new force equal to 2% of Iraqi Nationa) Income.

* Have as its first article the following: “Aspiring sincerely to an international peace based on Justice
and order, the Iraqi people forever renounce war as a sovereign right of the nation and the threat or
use of force as a means of settling international disputes. The right of belligerency of the Iraqi state
will not be recognized.”

The approach of Charter 1991 has the great advantage of ensuring that expenditure on
the Iraqi military, and consequently its relative power in society at large, will always be
contained and that these limits are permanent, or, rather, subject only to amendments in
the Permanent Constitution. To effect such a radical transformation of the armed forces
it will in all likelihood be necessary to honorably discharge military personnel in large
numbers and proceed simultaneously with the reassembly of a new military force largely
headed by senior officers who have been decommissioned or previously sent into
retirement by the regime. This new force should be carefully designed from the outset to
break down the confessional and ethnic faultlines created by the outgoing regime and it
should be officered by men who are unambiguously loyal to the new Transitional
Government.

The de-commissioning of htindreds of thousands of trained military personnel that this
implies could create social problems. Consideration therefore should be given to
handling this problem by creating, among other alternatives, something like a new

- Public Reconstruction Authority made up of de-commissioned officers and soldiers that
would undertake Jarge-scale reconstruction projects in north and south of Iraq, #
specifically in areas devastated by the army during the Anfal operations and in the
marshes region. This Public Reconstruction Authority could devote itself to rebuilding
destroyed villages and associated infrastructure and reforestation and environmental
work.

5.3.2 Even de-militarization, it is important to note, is premised on there being an Iragi
military of some sort, and the necessity of providing for the protection of the tetritorial
integrity of Iraq from foreign interference. Accordingly, in devising a plan to reform the _
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armed forces in such a way, strategic defense planning must take into account that a
reformed, smaller Iraqi armed forces can still defend Irag. Two complementary
approaches suggest themselves:

1. Following the Swiss model, to recreate a small core Irag army, supported by a larger
number of reservists, who are continuously trained and therefore could playan
effective role in the defense of Iraq.

2. The other approach, which is complementary rather than mutually exclusive, is to
hold an international conference under the auspices of, say, the UN, which should
deal, among other things with guarantecing the territorial integrity and sovereignty of
a country (Iraq) which wants to de-militarize itself,

5.3.3 Control over military expenditure, whether by constitutional means or otherwise, is
central as a check on the military. In the United States, control over military expenditure
resides with Congress, and not the executive. This provides a key limitation on the
President, who is the commander-in-chief of the armed forces, from being able to .
increase expenditures on the armed forces. Therefore, with respect to realigning civil-
military relations in Iraq, the ultimate objective should be to check the powers of the
executive (by means of the legislature), which nonetheless still ultimately remains in
control of the military.

The realignment of civil-military relations therefore contains an aspect of realigning
executive-legislative relations. Since the executive should control the military, then the
legislature would need to be granted powers to create a check on the powers of the
executive with respect to the military. Financial control is one aspect of it. The power
to declare war is another. . Since the general idea is that Iraq should not be able to enter
into wars with its neighbors, then the only party that should be able to declare war in an
emergency situation should be a broad body and the legislature is the only such body.”

5.4 Practical Steps to Institute the Reform
3.4.1 The Committee for Military Reform

The reform program for the Iraqi military needs to be implemented under the supervision
of civilians; however, the assistance of certain key officers of each branch of the military
is needed. Accordingly, in an effort to implement these reforms, 2 Committee for
Military Reform (the "CMR") needs to be established. The goal of the CMR would be
the recommendation of the practical steps needed to implement the reform program, and
to overview the implementation of the plan. The majority of the CMR must consist of

78 This factor is premised on the fact that a permanent constitution would not have renounced war as a
sovereign right of the nation and the threat or use of force as a means of sentling intemational disputes. If such
principles are embodied in the permanent constitution, then legislative control on the executive with respect to
the declaration of war becomes less of an issue. :
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civilians, but there must be a representative group of senior military officers on the
CMR.

3.4.2  Reduction of Military Personnel

In an effort to implement a smaller, more sirategic army, the CMR must begin the process :
of reducing the number of military personnel. This process has a number of key facets

that need to be considered. First, the social and economic basis of the reduction in the

number of personnel must be considered. The main issue here is that there could be

substantial social and economic chaos created if a large number of military personnel are
immediately released. Second, one needs to consider what these personnel would do

once they are released. As happened in a number of Central and Eastern European

countries following the collapse of the communist regimes, the haphazard reduction or
laying-off of security personnel in those countries led to a rise in organized crime

syndicates. We need to consider the effect of this in the context of Irag.

The first step to be implemented here would be to cancel military conscription and offer
any current members of the armed forces the right to leave the service; in this regard,
therefore, canceling conscription and honorably discharging personnel does not
automatically lead to expulsion from the ammy. :

3.4.3 Training and Educational Programs

In the regular army units, even among the officer class, there are two types of individuals
- educated and non-educated. Obviously, there are substantially more officers that are
educated than non-commissioned officers and the rank and file. Therefore, prior to taking
any further steps to reduce the number of military personne] (other than allowing those
who want to resign leave to do s0), a number of steps should be taken. These include:

1. Educational programs should be established for the non-educated members of the
armed forces - including technical and vocational training programs. Generally, these
educational programs would be introductory in nature and should include a relatively
broad spectrum of classes;

2. With respect to those educated members of the armed forces, training programs
should be established to develop their skills in order for them to catch up in their
specialized education levels; and

3. As for those personnel with specialized skills, such as engineers, a building authority
would be established to-utilize their skills to rebuild the country. These people shounld
be accordingly compensated (as a higher level than other members of the armed
forces) and, over time, their employment would be taken over by the building
aunthority.

5.44 Demobz’h‘zatio;:

In an effort to compensate the members of the armed forces and not to upset them for
their release from their functions, a developed pension scheme should be established.
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Although a pension scheme already exists, this scheme is inadequate and has not kept in
place with inflation and the reduction in the value of the Iragi dinar. The goal of the
reformed scheme would be to reward those members who are in the armed services,
taking into account (through a matrix) their years of service and their rank. In addition,
the pension scheme would have - as a key component - incentives to leave the service
early. Another incentive is for the pension scheme to be paid earlier than normal - that is,
for example, at a younger age. Once these members of the armed forces are trained or re-
trained, they would be encouraged financially to leave the service, or alternatively will be
asked to leave the service, The new government would also play a role in assisting these
members of the armed forces to find jobs or making low interest loans to them to create
new businesses,

3.4.5 The Reduction in the Scope of Martial Law

* Although in theory the jurisdiction of the military courts and the application of martial
law is limited in Iraq, in practice military and extra-judicial courts are extremely
widespread. Accordingly, military personnel, to whom these courts and this law apply,
have substantial privileges that the population at large do not have. For example, a

. murder committed on a civilian by a member of the armed forces, in practice could not be
tried by the Iraqi judicial system without the prior approval of the Ministry of Defense,
which is rarely granted because such ministry wants to protect its own and wants to keep
the privileges among its personnel. Should there be a realignment of the civil-military
relations, this realignment must also be expanded into the Jjudicial sphere by a dramatic
reduction in the jurisdiction of all extra-judicial or “special” courts.

2.4.6  Compliance with the Transitional Justice Programs

The MRC must ensure that the armed forces comply with the transitional Jjustice
programs laid out in Section 3 above.

UNCLASSIFIED




UNCLASSIFIED

Democratic Principles Working Group Report
Page 73 of 98

6.0 Reform of the Law and Order Structure

6.1 Introduction

The current law enforcement apparatuses in Iraq have the goal of protecting the regime
and the political system, rather than protecting the citizens of Iraq. Indeed, since the law
enforcement apparatuses were designed on an Eastern European model, they primarily
perform security, surveillance and social control finctions rather than law enforcement
functions. Indeed, the vast majority of the human rights abuses within Iraq have been
committed by the various security apparatuses.

Iraq did have an active police force, which continues to exist, but this police force has
become marginalized and no longer plays an effective role in law enforcement. In fact, the
concept of law enforcement in Iraq - as it is commonly understood in countries with more
developed police forces (protecting citizens from crimes) - is almost non-existent, To the
extent that certain legitimate law enforcement functions exist, they are principally carried
out by the security apparatuses. Oddly, in many instances in which ordinary crimes are
committed, they are done so by paramilitary organizations or the security forces
themselves.

The transition to a democratic Irag must have, as one of its most important tasks, the role
of transforming the various law enforcement and security mechanisms into a coherent law
enforcement agency and a coherent, integrated intelligence agency. The new law
enforcement agency, which must be reincorporated into a civilian body possibly under the
tutelage of the Ministry of Justice, must somehow incorporate the legitimate law
enforcement activities of the existing police and the security apparatuses. In addition, the
legitimate existing intelligence activities of the security apparatuses would need to be
integrated into one new apparatus, whose activities must above all be brought within the
purview of the judiciary (that is, their activities must be subject to the law and jts
legitimate enforcement agencies) and under the tutelage of the cabinet. Potentially, this is
the most delicate part of the whole program,

6.2 The Militarization and Marginalization of the Police Force

The Iraqi police force, which was created with the assistance of British advisers following
the establishment of the State of Iraq, was a civilian police force that was under the
jurisdiction of the Ministry of the Interior. As with other police forces in other countries,
the basic role of the police force, in addition to keeping peace and order, was to implement
the orders of the judiciary. The police force was composed of all the different elements of
Iraqi society and therefore, with the exception of concentrations from certain areas, was
representative of all such elements. There were police academies established in the 1960's
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that ensured training of the police cadres. Accordingly, with certain exceptions?, the
relations between the police foree and the population at jarge was generally one of mutual
respect.

After 1968, the Ba'ath Party enacted certain laws and promulgated decrees that had the
effect of converting the police force into a quasi-military force govemed by internal [aws
{Qanun Usul Ugubat al-Qiwa al-Amniyyeh) that are very similar to military laws. Service
“in the police force became intermingled with service in the military, which led to the
further militarization of the police force. It seems that the purpose of these laws and
decrees was, in effect, to make the police force a more brutal and oppressive force..

The role of the police was further marginalized by the emergence, and subsequent
dominance, of the security apparatuses created by the regime. The overarching supremacy
of these security apparatuses ensured that the powers of the police force, and therefore also
the judiciary, were made even more limited. There were many instances in which the
police force was prohibited from investigating crimes as a result of orders from the
security apparatuses.

6.3  The Security Apparatuses

The first thing to understand about the current structure of the security apparatuses is that
it is not a law enforcement structure per se but rather a surveillance and social control
apparatus whose goal is to ensure that neither the population nor the military are everin a
position to question the policies and security of the regime.

There.are a large number of security apparatuses currently in Iraq, each with overlapping
powers (which enables each such apparatus to check on the activities of the other
apparatuses, and therefore act as a cross-checking mechanism). One mechanism that
Saddam Hussein has employed is that, with the exception of his son Qusai, he has
frequently rotated the directors of the various security directorates to ensure that none of
them is able to develop a base of supporters within any one directorate. In addition to the
state apparatus, there are Ba'ath Party apparatuses, and apparatuses desi gned to protect the
ruling family. Overall, and this is a rough estimate, there may be up to 200,000 people
involved in the various structures.

6.3.1 The Structure of the Security Ap};aratuses.

The following is a brief overview of the structure®?. At the topof the structure lies the
National Security Council, on which sits Saddam Hussein, his son Qusai, Abd Hmood
Hmeid (the president’s private secretary) and the heads of the General Intelligence

7 One notable exception was al-Tahgeeqat al-Jinai‘iya, which was run by Bahjat al-Atiyya, which due to the excesses it
carried out, was despised. ’

0 pora more detailed analysis of the structure, sec the chart in Appendix L.
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Directorate (Jikaz al-Mukhabarat), the General Security Directorate (Mudirriyat al-Amn
Al-Ammeh) and the Military Intelligence Directorate (Mudirriyat al-Istikhbarat al-
Askariyyah); in addition, the deputy chief of the Special Security Directorate (Mudirriyat
al-Amn al-Khass), which is presided by Qusai, sits on the National Security Council.
These various directorates are tied directly to the presidential palace through the National
Security Council, which performs a co-ordinating function, though allowing a significant

amount of autonomy for each of the various directorates. Each of the directorates has
special roles, although as mentioned above there are overlapping activities.

6.3.2 The General Security Directorate

The General Security Directorate is the oldest of the Iragi security services, having
emerged from the remnants of the Aref era security operations and the Jihaz Haneen of the
Ba'ath Party (overviewed by Saddam Hussein in the 1960's). In many ways, its evolution
demonstrates the regime’s thinking with respect to its security apparatuses. Its first head
was General Nadhim Kzar, who rebelled against the regime in 1973. As a result of this
action and its suppression, the regime first “cleansed" the directorate of those who had
questionable ties to Kzar or questionable allegiance, and then estgblished the General
Intelligence Directorate to act as somewhat of a check on this directorate and to which was
given substantially added responsibilities.8' One other aspect of the development of the
General Security Directorate is that in the late 1970's it was established as an independent
agency and removed from the jurisdiction of the Ministry of Interior, reporting directly to
the Office of the President. In many ways, within Iraq, this directorate has been the
principal security interface of the regime and as a result it has been more widely detested
than other security directorates among the population at Iarge.

The General Security Directorate has tasks that relate to the internal security of the state,
that is, it is a political security police. Its main activities are:

¢ Detecting dissent among the general public and Teacting to political "criminal”
behavior,;

* Monitoring the day-to-day lives of the population (by creating an invasive local
presence), especially the activities of well-known Iragis, including retired anmy officers;

* Ensuring the intemnal security of certain regions, vis-a-vis disturbances;

* Maintaining an extensive system of personal files of Iragi citizens;
* Operating an extensive network of Informers;

* Confrolling the social and political awareness of the population at large;

. 8l Eora gencral overview of the activities and functions of the various security dircctorates, see Ibrahim al-Maraghi,
Irag's Sceurity and Intelligence Network: A Guide and Analysis, in Volume 6, No. 3 of Middle East Review of
International AfYairs.
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* Containing any rumor-mongering inside Irag; and
» Containing economic disturbances and monitoring the Iragi logal markets,

The General Security Directorate is divided into a number of departments - the political
affairs department (which monitors opposition activities within Iraq), the administrative
affairs depariment (which carries out the administrative and legal dimension of the
directorate’s work, as well as maintaining the aschives), the technical affairs depariment
(which carries out surveillance and other specialized technical tasks), the directorate
security affairs depariment (which maintains the security of the directorate’s offices and
overviews the prison system ofthe regime, incloding the Abu Ghraid prison}, the general
security department (which maintains the security of the government departments and
offices), the investigative department {which maintains a large network of informants), the
security offices (which is responsible for surveiliance of other members of the directarate
and countering any dissent within the organization), the passport department (issuing
passports} and the mechanized department (which overviews any mechanized carriers of
the directorate, as welf as carrying out assassinations and other similar tasks). In addition,
after the 1991 Gulf War, it was provided with 2 special armed wing, known as Quwat ai-
Tawari’ or the Emergency Response Forces. These farces also had a responsibility of
hiding Iraqi ballistic missile componerts,

6.3.3 The General butelligence Divectorate - Jihaz al-Mukhabarat

The General Intelligence Directorates? essentially emerged from the Speciat, Apparatus of
the Ba'ath Party {4l-Jihaz al-Khas)®, Atthe time, the Special Apparatus had the
responsibility of assassinating members of other political groups as well as Ba'ath Party
members suspected of disloyalty. In 1973, foliowing the failed coup attemapt of Nazim
Kzar, the Special Apparatus was transformed officially into the General Intelligence
Department and formed the nuclens of the General Inteltigence Directorate. Between
1979 and 1983, it was led by Barazan al-Tikriti, Saddam Hussein's brother, and
accordingly its powers were increased substantially, Fowever, following the Gulf War of
1990-91 and the rise of the Special Security Directorate {partially dus to the fact that it
was headed by Qusai Saddam Hussein), the General Intelligence Directorate’s powers and
responsibilities were reduced. Moreover, many of the more loyal or better quality
persannel of the General Intelligence Directorate were recruited by the Special Security
Directorate, which thus slightly demoralized staff of the Genezal Intetligence Directorate,

Generally spezking, the General Intelligence Directorate has tasks such as the collection of
information on outside countries and opposition forces, as well as carrying out
assassinations overseas. Its responsibilities can be divided into internal responsibilities
and external responsibilities,

82 Has been previousty known as Ri'esar of-Mukhabarat or Dai'vat ol Mukhaburat al-'4mma,

83 This is not 10 be confused with Jihaz of-Haneen, which was another Ba'ath Party apparatus ereated during the 1960's,
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Its interna!l activities can be divided into the following:
* Suppression of an Shi'ite, Kurdish or other internal opposition;

* Monitoring the Ba'ath Party, other allied political parties and grass roots
organizations (such as youth groups and unions);

¢ Counter-espionage;
s Targeting threa'tening groups or individuals inside Irag;

* Co-ordinating activities with Palestinians in Iraq and the Mujahideen Khalg
organization;

* Monitoring foreign embassies and other foreigners in Iraq; and
¢ Maintaining an internal network of informants.

Its external activities include:

» Monitoring the personnel of Iragi embassies abroad;

» Spying on other countries;

e Aiding opposition groups in hostile countries, conducting sabotage, subversion and
terrorist operations in such countries;

* Assassination of Iragi opposition groups outside Iraq and infiltration of opposition
groups outside Iraqg;

* Providing misinformation; and
* Maintaining an international network of informants. ’

The General Intelligence Directorate is headed by a Director, who is assisted by the Special
Assistant for Political Operations, the Special Assistant for General Operations, the Qffice
of the Technical Advisor and the Office of the Security Advisor, In addition, there is the
Special Office of the Director (al-Maktab al-Khass), which essentially functions as the
Secretariat for the Director. The Special Assistant for Political Operations, who essentially
functions as the chief operating officer of the directorate, overviews the activities of the
following departments through his own deputies - information collection, overseas
operations, counter-intelligence, the security of the directorate, investigations, operations
(including assassinations), scientific and technical operations and surveillance. The Special
Assistant for General Operations essentially performs administrative functions for the
directorate.
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6.3.4 The Directorate of Military Intelligence - Mudirriyat al-Istikhbarat al-Askariyyah

This directorate in many ways is the oldest of the intelligence directorates, having been
established in 1932. It was originally part of the Ministry of Defense, although in the
1980's it was reorganized to report directly to the Office of the President. Although
established as a special agency in 1992, the Directorate of Military Security (4l-4mn al-
Askari) was integrated into the Directorate of Military Intelligence in the late 1990's.

The Military Iniclligence Directorate has the tasks of the collection of information on the
military of neighboring countries and gathering intelligence on the activities of the officers
in the Iraqi military. In particular, the Directorate of Military Intelligence's duties include:

* Tactical and strategic reconnaissance of the military capabilities of neighboring
countries and of regimes hostile to Iraq;

¢ Assessing threats of a military nature to Traq;

* Monitoring the Iraqi military and ensuring the loyalty of the officer corps (including
counter-intelligence activities within the Iragi military);

* Investigating corruption and embezzlement within the armed services;

* Monitoring all formations and units in the armed forces (by infiltrating loyal officers
and informants within every military unit);

* Maintaining a military brigade for a quick response to any disloyal acts;

* Establishing and maintaining a psychological warfare program in the military;
* Maintaining a network of informants in Iraq and abroad; and

*  Protection of military and military-industrial facilities.

The Directorate of Military Intelligence is run by a director general, who is assisted by four
assistants, who have the following functions - information coliection, security within the
military (counter-intelligence in the military and investigations), special activities (technical
information collection) and administrative, In addition, the Directorate of Military
Intelligence maintains four regional headquarters throughout the country, in areas known as
mandhumat,to gather intelligence. The areas of jurisdiction for the mandhumat are Kirkuk
(responsible for Northern Iran border region and Kurdistan), Mosul (responsible for Syria
and Turkey), Basra (responsible for the Gulf states and the southern Jranian border region)
and Baghdad (monitoring Iraqi opposition groups, the central Iranian border region and
Jordan, among others).

6.3.5 The Special Security Directorate - Al-Amn al-Khass
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The Special Security Directorate has evolved into becoming the most senior security
service, primarily because it was until recently run by Qusai Saddam Hussein, and was
therefore deemed to be the most authoritative of the security services. In addition, it carried
out some of the most sensitive tasks of the regime, such as the concealment mechanisms of
the weapons of mass destruction, certain embargo busting activities and counter-
intelligence against the other security directorates. Because of its sensitive tasks, the
selection of the personriel of the Special Security Directorate has been critically important;
and therefore its personnel are primarily composed of members of Tikriti clans, or other
Sunni clans. Upon its initial establishment, its personnel were hand picked for their loyalty
or perceived loyalty from the other security apparatuses.

Its principal activities include:

s Overviewing the security of the President and his family84;

¢ Securing all presidential and sensitive facilities, such as presidential palaces;

* Supervising other security apparatuses and intelligence sefvices, especially their
securily functions; .

 Monitoring government ministries and the leadership of the armed forces;

* Supervising internal security~ operations against the Kurdish and Shi'ite opposition;

» Purchasing foreign arms and technology, as well as other embargo busting activities;
»  Overall responsibility for Iraq's critical military industries;

¢ Directing efforts to conceal Irag's weapons of mass destruction program;

» Overviewing the activities of the Special Republican Guard and the Republican Guard;
and

¢ Managing the directorate’s own military brigade.

Broadly speaking, the Special Security Directorate is composed of three wings, or bureauys -
the Security Bureau (monitoring the directorate's security itself, as well as the security of
presidential and other key sites), the Political Bureau (which collects and analyses
information, as well as preparing operations against "enemies of the state" through its
operations office) and the Administration Bureau (which maintains the archives and
conducts other administrative activities). The Security Bureau is also responsible for

84 The actual bodyguard contingent of the President, which is responsible for the immediate protection of the President
and whosé personne) accompany the President, is the Jifiaz al-Himaya al-Khasa, which reports directly to the President
and his secrctary, Abd Hmood Hmeid. In his capacity as head of the Special Sccurity Directorate, Qusai, overviews the
activities of this group.
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overviewing the movements of the Republican Gyard and the Special Republican Guard, as
well as operating the directorate's military brigade.

6.3.6 Other Non-Governmental Security Apparatuses

Somewhat unconnected to the above mentioned entities are certain non-govemmental
security apparatuses. These include the machinery of the Ba'ath Party and the ron-official
groups, such as the "888 Brigade" and the Martyrs of Saddam (Fedayin Saddam).

¢ The Ba'ath Party Apparatuses: Part of the role of the Ba'ath Party machinery is the
spying on the activities of the various organizations of the state (such as universities
and unions). There is a paramilitary organization within the Ba'ath Party, headed by
Taha Yasseen Ramadhan, which is known as the Popular Army (4i-Jaish al-Sha'abi).
In addition, there is an apparatus known as Amn al-Hizb, or the Parly Security Agency,
which is responsible for maintaining the security of Ba'ath Party offices and conducting
other security activities that are not directly related to the staie;

* Other Apparatuses: There are other paramili tary and security apparatuses, such as those
connected to Uday Saddam Hussein, that are unconnected to the above, the goal of
which is the protection of the ruling family or of specific persons. These include the
Fedayin Saddam and the "888 Brigade", each with specific defensive or counter-
insurgency tasks.

6.4 Structural Reform of the Law Enforcement and Security Apparatuses

The main thrust of the transition to democracy from the viewpoint of the law enforcement
and security apparatuses is the transformation of law enforcement and security agencies
into a legitimate police force and a legitimate intelligence agency. Broadly, this would
entail the "elimination” of the various overlapping existing security forces and law
enforcement apparatuses and the incorporation of their legitimate activities, such as
counter-intelligence, into a newly created police force and a newly created intelligence
agency. Of most importance in the long-term, however, is that (i) the finances of these two
new agencies must be controlled by the legislature, (ii) the newly created police force must
be incorporated under the Ministry of Justice and (iii) the newly created intelligence agency
would operate within the law and not have an extra-judicial basis.#5 By placing the police
force, or the law enforcement agency, under the control of the Ministry of Justice, the idea
is to ensure that such police force is kept under control and does not indulge in any form of
human rights abuses. The philosophy is that the police force is there to protect the citizenry

85 Thercare 2 number of views as to whom should the intelligence sccurity agency report to. One view provides that jt
should report to the Ministry of Interior, to whom for example the General Security Directorate (Mudirrivar al-Amn al-
Amnielt) used 10 reportlo. Another view holds that there should be a merger between the General Intelligenee Disectorate
and the Directorate of Military Intelli gence, with the merged entity reporting -~ at feast initially - to the head of the
Transitional Government.
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and not to be a method of oppressing the civilians. Currently, the security agencies report
directly to the President and not to any other entity and therefore strengthen the presidency
at the expense of the other parts of the government. As for the financing of the law
enforcement and intelligence apparatuses being under the control of the legislature, the idea
is that it is the legislature which must have some strong oversight of these apparatuses and
the most important way is to control their finances.

6.5 Practical Steps During the Transition Period

Iraq does not exist in a vacuum. It is situated in a troubled and unstable neighborhood.
Therefore, the existence of effective counter-intelligence measures are needed to protect
the state, not the leadership of the state or a particular group in charge of the state, but the
state itself. Therefore, the philosophy of the security apparatuses needs to be changed -
they are not there to protect Saddam Hussein or his regime. Moreover, during any
transition, the security apparatuses could become a threat and therefore they need to be
contained very early in the transition.

The following is a summary of the steps needed to be taken early on with respect to the
security and law enforcement apparatuses: ’

* The establishment of a Transition Police Task Force, led by individuals outside the
current structure (with experience in intelligence) and who are not tainted by the
abusive, oppressive activities of the current security and police apparatuses.8¢ The
Transition Police Task Force must be headed by an individual with legal experience and.
who is similarly untainted by past abuses. The Transition Police Task Force must
report directly to the Transitional Government; :

¢ The Transition Police Task Force must take active steps to control all the archives and
documentation of the existing security apparatuses®” and the existing police force.
Once it obtains control of them, the Transition Police Task Force must assess the
available documentation and provide a report to the transitional government as to the
key contents of such documents. The purpose here is that this documentation is
extremely sensitive and, if it fell into the wrong hands, can prove to be tremendously
destabilizing for society at large and the Transitional Government in particularss;

. 86 1 this regard, steps must be taken to ensure that no member of the Transition Police Task Force has been implicated
in serious violations of human rights and international humanitarian law.

87 1n gaining contral of the archives, the Transitional Police Task Force must focus on simultaneously gain the archives
of the Special Security Directorate, the General tatelligence Dicectorate and the General Security Directorate.

88 There could be tremendous social upheaval and steps away from reconciliation if the archives are made available to
the people at large, because, for example, pcople could leam that next door neighbors have informed on them ctc.
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® In order to neutralize the negative impact of the security apparatuses on the transition,
members of the Transition Police Task Force must be placed in each of the sensitive

are brought quickly within the contro] of the Transitional Government, especially
during the very sensitive early part of the transition period;

¢

* The members of the Transition Police Task Force that are placed in the Special Security
Directorate (41-Amn al-Khass) and the General Intelligence Directorate (Mudiriyat al-

organizafions, especially the commercial activities of these apparatuses to ensure that
public money is not squandered or embezzled;

* The Transition Police Task Force rmust ensure the co-operation of the existing and
reformed security and law enforcement apparatuses with the transitional justice
mechanisms that would be established (see Section 3)

® The Transition Police Task Force must then draw up the organization of the new law
enforcement agency, as well as its procedures of operation (the "Police Reorganization
Plan"). In drawing up the Police Reorganization Plan, the Transition Police Task Force
must consult with international experts in policing and law enforcement forces with a
view of incorporating operational procedures that focus on individual rights. The goal

is that there will be a newly reconstituted police force that would be responsible for al]

law enforcement functions {which would incorporate the border police, traffic police

and the national passport department);

* Simultaneouwsly, the Transition Police Task Force must begin to assess the genuine and
potential intemal and external threats to the security of the new government (such as the

draw up a reorganization plan with respect to the security apparatuses (the "Security
Services Reorganization Plan"), in which the genuine law enforcement functions that
are currently carried out by the security apparatuses are transferred to a newly
reactivated police force, and the intelligence activities are separated between military

39 One key dimension of the activities of the Special Security Directorate are the activities related to the
concealment of weapons of mass destruction.
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The Transition Police Task Force must then devise appropriate selection procedures in
accordance with the de-Ba'athification propoesals made in Section 4.0 for future law
enforcement officials, considering issues of loyalty to the existing (Ba'athist) regime
versus loyalty to the newly established Transitional Government. Thisis a key issue
because the selection of people with questionable loyalty or a questionable past would -
undermine the legitimacy of the new law enforcement agency; ’

The Transition Police Task Force must eliminate the current law enforcement and
security court structures (Mahakem Qi'wa al-Amn al-Dakhili) and incorporate their
activities into the restructured judicial system. In addition, the security apparatuses must
be immediately made subject to the jurisdiction of the Jjudicial system;

The Transition Police Task Force should appoint a representative who should be
responsible for all the prison systems in Irag, and whose duty it is to transfer
jurisdiction over the prison systems to the judiciary. In turn, the judiciary should
establish 2 mechanism to administer the prison system, including the implementation of
the Prison Reform Law of 1969, and ensure that only prisoners subject to the criminal
laws are imprisoned and that there are no political prisoners;

The Transition Police Task Force must immediately (after the change of regime)
disband the existing paramilitary organizations, such as the existing security
apparatuses of the Ba'ath Party, the various Palestinian paramilitary organizations
operating in Baghdad, the Mujahideen Khalq Organization and those apparatuses
connected to Uday or other members of Saddam Hussein's family, such as Fedaiyeen
Saddam. If not disbanded immediately, these organizations can play a destahilizing
role for the Transitional Government;

After completing the Police Reorganization Plan and the Security Services
Reorganization Plan, and after obtaining the approval for the implementation of the
plan from the Transitional Government, the Transition Police Task Force would then
begin the process of implementing the reorganization plans, and disbanding the existing
security apparatuses; : .

The Transition Police Task Force should then begin, in co-operation with international
experts in policing and law enforcement, of training programs for the newly
reconstituted police force and the newly reconstituted intelligence forces, focusing on
protecting individual rights and then on modern non-lethal intelligence activities, both
in accordance with the UN Code of Conduct for Law Enforcement Officials; and

With respect to disbanding the personnel of the existing official security apparatuses,
that is the personnel whose activities have not been incorporated elsewhere or whose
activities have been eliminated, the Transition Police Task Force must begin the
process of training such personnel in civilian activities or police related activities (in a
manner similar to those of the members of the armed forces),
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7.0 The Judicial System

7.1 QOverview

Upon coming to power in 1968, the Ba'ath Party in Iraq (the “Ba'ath Party") introduced a
new constitution, and introduced changes to the existing judicial, legal and policing
structures. The effect of these changes, which will be discussed in detail below, was to
eliminate the concept of the separation of powers among the executive, legislative and
judicial authorities, and to make the civil court System subservient to the military court
systems and extrajudicial authorities, thereby marginalizing it.

The overriding theme of this paper with respect to the judiciary is that the judiciary needs to
be reformed in order to become more independent; the establishment of such an’
independent judiciary is one of the key prerequisites of the creation of the separation of
powers. Indeed, it is the judiciary which will become the key arbiter with respect to human
rights abuses.

7.2 The Current Structure of the Iraqi Judieial System

- There are separate courts in Iraq for civil, criminal and religious matters. In addition, there
is a military legal system that only addresses offences committed by military personnel.

7.2.1 The Court of Cassation

The highest court in Iraq is the Court of Cassation (Mahkamat ai-Tamyeez), which has
jurisdiction over the civil and criminal court structure. The Court of Cassation is headed by
the President of the Court of Cassation and usually has between 25 and 40 members. The
Court of Cassation’s functions are divided into a number of bodies - civil, criminal, trade,
tax, administrative, religious and others. Members of the Court of Cassation, as well as
other lower court judges, are appointed by the Justice Coungil, whose chairperson is the
Minister of Justice.

7.2.2  Civil Courts

The lowest civil court in Iraq is the Civil Court of First Instance (Mahkamat al-Bidaya),
which addresses civil disputes among individuals. The Civil Court of First Instance also
addresses disputes between individuals or corporations, on the one hand, and certain
administrative bodies of the Iragi state. With the exception of administrative disputes,
decisions of the Civil Court of First Instance are appealed to the Court of Appeals, each of
which covers a number of districts (Muhafadha), of which there are eighteen in Iraq.
Decisions of the Court of Appeals (Mahkamat al-Isti'naf) are appealed to the Court of
Cassation. In addition, certain decisions of the Civil Court of First Instance (addressing

UNCLASSIFIED




UNCLASSIFIED

Democratic Principles Working Group Report
Page 85 of 98

disputes involving small sums and administrative disputes) are appealed directly to the
Court of Cassation.

7.2.3 Criminal Courts and the Prosecutorial System

Criminal courts in Iraq are arranged according to the type of offence and the ultimate
senience requested with respect to a particular offence. Generally, misdemeanors and
certain felonies are tried in the Criminal Court of First Instance (Mahkamat al-Junah). lts
decisions are appealed to the Court of Cassation. More serious felonies are tried in the
Higher Criminal Court (Mahkamat al-Jinayat), whose decisions are also appealed to the
Court of Cassation.

The functions of the prosecutorial system are divided among three parties - the judicial
investigator, the investigative judge and the prosecutor. Upon the committing of a crime, in
ca-operation with the police, the judicial investigator questions witnesses and visits the
scene of the crime, following which, such judicial investigator sends a report to the
investigative judge, who decides whether to prosecute the case. Ifthe investigative judge
does decide to do so, the prosecutor tries such case. Other than acting in his advocacy role
on behalf of the state, the prosecutor's only other real power is to appeal the decisions of the
investigative judge, should he believe that the investigative judge acted improperly or
reached an inappropriate decision. The investigative Jjudge is the only party who has the
power to issue arrest warrants or keep individuals in custody.

7.2.4 Religious Courts

Although Iraq is nominally a secular state, religions law does play an important role in
reguiating matters of a personal nature. There are special religious courts that adjudicate
disputes for matters such as inheritance, marriage, divorce and alimony between Muslims;
these courts are for all Muslims regardless of sect. Decisions of these religious courts are
appealable to the Court of Cassation. As for non-Muslims, disputes over the above matters
* are adjudicated by the Civil Court of First Instance, which obtains the advice of the relevant

religious authorities in reaching decisions.
>

7.2.5  Military Courts

Military courts have their own codes of procedure, which are substantially different to those
of civil and criminal courts. Military courts are under the jurisdiction of the Ministry of
Defense and are staffed by military personnel who are lawyers. The organization of the
military courts is somewhat similar to the civilian eriminal court system. Misdemeanors
and certain lesser felonies are tried by the Special Military Courts (4l-mahkama al-Khasa),
whereas more serious crimes are tried by the Permanent Military Court (4f-mahkama al-
da'imiyah). The decisions of bath courts are appealed to the Military Court of Cassation.
The jurisdiction of the Military Courts is over all military personnel (including members of
the Popular Army), even if they commit civilian crimes. Therefore, a member of the Iragj
military who commits a murder unrelated to his duties cannot be tried in a civilian court
without the approval of the legal department of the Ministry of Defense (which generally
protects those members of the military who have committed crimes by not giving its
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consent). There is one exception, which occurs if there is a witness who personally
witnessed the crime.

After the Ba'ath Party's take-over of power in 1968, the RCC also created military courts
for law enforcement officials (Mahakem Qi'wa al-Amn al-Dakhili). These courts were
organized in a very similar manner to the military courts and similar laws and procedures
(Qanun Usul al-Ugubat al-Askariyyah) were applied to them. The jurisdiction of the Law
Enforcement Courts is over all personnet of the police force, staff of the General Security
Directorate (Mudirriyat al-Amn al-Dakhili) and staff of the Intelligence Directorate
‘(Mudirripat al-Mukhabarat al-Amma). Decisions of these courts are appealed to the Law
Enforcement Court of Cassation. In addition, there is a Joint Military Courts/Law
Enforcement Courts of Cassation, which serves as a court of appeal in cases where
members of the military and law enforcement officials are involved, - )

The general practice of the Military Courts and the Law Enforcement Courts is to be
protective of the members of the armed forces and the law enforcement services,
respectively. Since the Military Courts have jurisdiction over military personnel (who are
estimated to be approximately 1 million people) and the members of the Popular Armmy
(who are estimated to be approximately 1.5 million people), and since the Law
Enforcement Courts have jurisdiction over all law enforcement officials, the jurisdiction of
the civilian criminal courts has become very limited, (See "The fragi Judiciary in
Practice").

7.2.6 The Revolutionary Court and Special Courts

After 1968, a special revolutionary court (the "Revolutionary Court"), which existed.
outside the judicial system, was put in place. Its powers superseded those of any other
courts and it acted independently of them. In practice, the Revolutionary Court addressed
only matters that related to the security of the state, although its powers were broader; for
example, pursuant to certain RCC Resolutions, its powers were broadened to address a]l
matters relating to official corruption and to forfeiting. Although occasionally staffed by
lawyers and judges, it is more common for it to be staffed by loyal party members without
legal training. The procedures of the Revolutionary Court were different to those of the
other courts, as it had the power to ignore habeas corpus and frequently did not allow
defendants fair hearings at trials, having decided the guilt of defendants prior to the trials,
Its decisions are not appealable, and, especially with respect to death sentences, are carried
out immediately. In addition to the Revolutionary Court, there are a number of special ad
hoc courts, sometimes composed of RCC members, established to prosecute special cases,
as well as other ad hoc courts, such as the economic security courts {makakim al-amn al-
igtisadi), .

6.3 The Iraqi Judiciary in Practice

The policies of the Ba'ath Party relating to the judiciary has been to-marginalize its role in
society, replacing it with more loyal and flexible bodies. The result has been that the
judicial system currently in place in Iraq has become totally subservient to the military and
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other courts, as well as to the extrajudicial practices of the executive and its branches,
mainly the security apparatuses,

‘The basis of the policies of the Ba'ath Party are embodied in the Provisional Constitution.
Article 37 of the Provisional Constitution eliminated the concept of the separation of
powers in Iraq by centralizing the legislative, executive and Judicial powers in one entity -
the RCC. The Provisional Constitution alse has other provisions cementing the
centralization of powers in the RCC; for example, Article 47 provides that the RCC is the
only power that can determine when the Natjonal Assembly can meet. In practice, the RCC
does not function as an independent body and is dominated by its chairman, President
Saddam Hussein, who is the only person who enacts laws and pronounces decrees in the
name of the RCC.

Prior to 1968, the Iraqi Judiciary had a certain level of independence and was governed by
the High Judicial Council, whose head was the President of the Court of Cassation; the
High Judicial Council ensured, at least de Jure, the independence of the Jjudiciary from the
executive. After the Ba'ath Party came to power, pursuant to Law Number 160/1979 (The
Law for the Organization of the Judicial System) and Decree Number 101/1977 of the
Ministry of Justice, the High Judicial Council was dismissed and replaced with the Justice
Council, which was chaired by the Minister of Justice and not by the President of the Court
of Cassation. Thus, the de jure independence of the judiciary was eliminated. In addition,
at a de facto level, the Ba'ath Party passed laws and implemented policies which ensured
that the judiciary was made subservient to the executive and simply took orders from the
executive. One example demonstrates the Jeve] of the control over the Judiciary that the
Iraqi state currently has. In the 1980's, the Minister of Justice Mundhir Al-Shawi (who is
the current Minister of Ji ustice) attended a meeting of the Court of Cassation, sitting en
bane. Upon being informed by Abdul Qadir al-Janabi, a senior judge, that, since he was
not a judge and member of the Court of Cassation he could not stay, the Minister of Justice
immediately dismissed the justice in question, demoted him and then forcibly retired him.
There are many other examples in which judges are forcibly taken to the offices of one of
the security apparatuses, threatened with torture or even tortured and are forcibly "ordered”
10 issue a decision in favor of a particular party to a suit, This lack of immunity of the
judges has resulted in the subservience of the civil courts to the military courts and the
security apparatuses. This in turn has led individuals in disputes to conclude that they
would get more favorable results if they take their dispute to the corruptible security
apparatuses,

Another policy of the Ba'ath Party with respect to the Jjudiciary has been to expand the
scope of the jurisdiction of the Military Courts and the Law Enforcement Courts at the
expense of the civilian criminal courts. Since the procedures of the Military Courts and the
Law Enforcement Courts are more indiscriminate and their sentences are more severe, the
effect has been to militarize the role of Justice and law in Iraqi society, rendering the
civilian law courts relatively ineffectual.

Overall, the effect of the Ba'ath Party's laws and policies was not only to marginalize the
role of the judicial system and Judges in Iraqj society, but also to transform the legal system
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into another part of the Ba'ath Party machinery, assisting it in its plans of controlling Iragi
society, )

6.4 A Brief Description of the Iraqgi Judiciary Prior to 1968

In order to better understand the current Iragi judiciary, it will be helpful to obtain an
overview of the Iraqi judiciary prior to 1968. In addition, an understanding of the Iragi
judiciary prior to 1968 would demonstrate that there is a basis therein that could be used to
implement a new Iraqi judicial system.

The modern, post-Ottoman Iraqgi judicial system was established and initially staffed by the
British mandatory authorities, who continued to overview the system well into the 1940's,
As a result, the Iraqi judiciary was somewhat independent of the executive. In fact, there
were 2 large number of instances where Iraqi judges made decisions against the Iraqi
government. Since judges were appointed by the Judicial Council, which was headed by the
President of the Court of Cassation, the executive could not exert control over the judges.
In fact, in the 1950's the majority of Iraqi judges were not sympathetic to the Iraqi
government, which such judges viewed as reactionary. Accordingly, judges released a
number of detainees whose arrests did not follow appropriate procedures or who were not
arrested for good cause.

The relative independence of the judiciary continued after the Iraqi revolution of 1958. In
fact, the judiciary decided a number of important cases that were fundamental to the
revolutionary authorities in the early 1960's. For example, the regime of Abdul Karim
Qassem introduced an agricultural reform plan that provided for limited compensation to
landowners whose lands were confiscated pursuant to the agricultural reform program.
However, the Iraqi constitution introduced after the revolution provided that in cases of
eminent domain, compensation must be fair and appropriate and must be decided in
accordance with established procedures. One of the landowners brought a case against the
government for not being given appropriate compensation and the Court of Cassation
decided in his favor, stating that the laws governing the agricultural reform program were
unconstitutional because they did not provide for appropriate compensation. The Iraqi
Judiciary did however lose a certain amount of its independence following the 1958
revolution in disputes that related to security matters.

" 6.5 Reform of the Judiciary

The establishment of an independent judiciary and the development of Fraqi society’s
respect for the judiciary are key goals in the transition towards a democratic regime. Prior
to the advent of the military regimes in Iraq, Iraq had a relatively respected and independent
Judiciary, which as described above is not the case now. The goal should be to re-establish
an independent judiciary that is self-governing. Again, Iraqi jurists can review the
experiences of other countries that underwent similar transitions and the training of such
jurists and judges can begin immediately (especially for judges in the Liberated Areas of
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Northern Iraq). One of the areas to concentrate on would be to train Iragi judges to be more
positivist in their approach to interpreting laws and not solely to interpret laws narrowly
and literally. The goal of these programs would be to establish a core group of jurists
whose role, following a change of government, would be to set out a series of principles
relating to a transition to a more independent judiciary. This core group could be
transformed into a new judicial council that could include a number of existing members of
the Iraqi judiciary. Such council would implement the plans established for an independent
judiciary and would create bodies (much like those that existed in South Africa after 1994)
to ensure that existing judges who - through their decisions - legitimized the current regime
and its practices would be dismissed after fair hearings.®

The reform of the Iraqi judicial system should include the following key components:

1. Legislation relating to the Judiciary and the Judicial System, which would include
developmg a new organizational structure for a future Iraqi judiciary, must be drafted,
prior to the adoption of a new permanent constitution (which should cement the
separation of powers that would have begun during the transition period). Methods of
such transitions to independent judiciaries that were used in other countries that
underwent similar processes can be emulated.

2. The reform of the prosecutorial system in Iraqg, the goal of which should be to put in
place an independent prosecutorial system whose duties would be expanded to unify the
powers of investigative judges and those of prosecutors. The prosecutorial system in
Iraq has historically been one in which investigations are conducted by investigative
judges and court proceedings are carried out by prosecutors. In revamping and
overhauling the prosecutorial systems, potential prosecutors can be trained in the
prosecutorial methods of other countries and the unification of the roles of the
prosecutors can be examined (possibly eliminating the role of the investigative judge).

3. AllIraqgi judges would be required, at the expense of the state, to take relevant courses
concerning basic substantive and procedural areas of the law, the role of judges in a
democratic society and cultural sensitivity. In this regard, the Judicial Institute (4/-
Ma'ahad al-Qadha'i) would need to be reconstituted and revamped to reflect more
advanced, ethical and effective methods of education.

4. The selection process of Tragi judges would need to be reviewed to ensure that all newly
appointed judges would be appointed based on objective criteria, and all transfers
would be conducted in accordance with appropriate standards. In an effort to ensure
that there is no discrimination in appointments at all levels of the Iragi state, ethnic and
religious minorities, as well as women, should be considered in the pool of nominees
and in the judiciary generally.

90 on October 27- 29, 1997, the South African Truth and Recenciliation Commission held a Legal Hearing. The Legal
Hearing examined the role that the judicial and legal systems played in the Apartheid order, especially as law had been
used as a fundamenral instrument of apartheid, providing zuthority and legitimacy for many of the activities of the
Apartheid order - especially the human rights abuses of the security forces. -

’
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5. A system of legal review should be introduced. The judiciary - either in the form of the
supreme court or through establishing a separate constitutional court®! - should have the
power to determine the ultimate constitutionality of legislation and official acts, as well
as to review administrative acts and to compel the government to act where a legal duty
to act exists.

6. Subject to the powers of the Human Rights Commission discussed elsewhere, the
judiciary should have the exclusive, ultimate jurisdiction over all cases concerning ¢ivil
rights and liberties. '

7. The judiciary must have adequate subpoena, contempt, and/or enforcement powers,
which are utilized, and these powers should be respected and supported by other
branches of government, especially the law enforcement powers.

8. The judiciary must have a meaningful opportunity to influence the amount of money
allocated to it by the Jegislative and/or executive branches. Once funds are allocated to
the judiciary, the judiciary - through a newly constituted Higher Judicial Council - must
have the control over its own budget and how such funds are expended.

9 Thereis a proposal that there would be a special constitutional court, whose members are approved following an open
debate by a justice subcommitte of the legislative branch. This special constitutional court would have ultimate power to
adjudicate any matters that are deemed constitutional and would supercede any decisions made by the other courts,
including the Court of Cassation, with respect to constitutional matters,
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8.0 Vision of an Iraqi Constitutional State

8.1 Federalism

8.1.1 In 1992, the Kurdish Parliament voted in favor of a federal Iraqi structure. The
National Assembly of the INC adopted this policy in its conference in Salahuddin in
1992 and reaffirmed it at its 1999 conference in New York. These votes were the first of
their kind in the modern history of Iraq. Taken together they broke the mold of Iraqgi
politics. Today, most Iragi organizations that oppose the regime in Baghdad, whether
they are in the INC or not, advocate one interpretation or another of federalism. No Iraqi
political organization can afford not to support federalism today, especially not one that
calls itself democratic. That should be considered an immense gain for the people of
Iraq, one that should not be frittered away by the differences, which have also broken out
over what federalism means. :

Two features unite all definitions in play in the Iraqi political arena at the moment:

* the idea that federalism, whatever else it might mean, is the permanent and
constitutionally prescribed allocation of certain powers to the provinces (regions or
governorates). These powers cannot then be taken away or diminished once they have
been constitutionally established (following a national referendum that ratifies the new
permanent constitution of Irag, i.e., following the transitional period).

* no future state in Irag will be democratic if it is not at the same time Jederal in
structure. .

Federalism is 2 new word and practice in Arab politics. Iis novelty is a reflection of that
of the whole phenomenon of the post 1991 Iraqi opposition, an opposition grounded not
in issues of “national-liberation,” but hostility to home-grown dictatorship. This
opposition, which encompasses diverse traditional and modern elements of Iraqi society,
has not always been easy to deal with; it is fractious, and prone to in-fighting, '
Nonetheless it is remarkable that virtually all groups in opposition to the Ba'athist regime
agree on the need for representative democracy, the rule of law, a pluralist system of
government and federalism. Federalism should therefore become in some form or
sanother a comner stone of the new Iraqi body politic.

However, neither the Kurdish Parliament nor the INC have clarified what they mean by |
this new idea, nor have they worked out the practical implications of it with regards to
the mechanics of power-sharing and resource distribution (most importantly oil
revenues). It is in the interests of contributing to such a clarification that section 8.1 has
been written.
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8.1.2 The driving force behind the injection of this new idea, federalism, has been the
Kurdish experience in northem Iraq. For the Kurdish political parties, federalism has
become the sine qua non for staying inside a new Iraq, and not trying to secede from it.
Without 2 federal system of government, in which real power is divided, in a
constitutionally prescribed and non-negotiable way, the currently autonomous northern
region which is populated largely by Kurds will still yearn, and perhaps even one day
opt, for separation. After all that has been done to the Kurds in the name of Arabism, no
Iraqi should expect otherwise. And certainly no one who calls him or herself a
democrat.

As a result there has arisen a purely utilitarian argument for federalism, one derived from
a pragmatic calculus of what the balance of power in the immediate afiermath of
Saddam’s overthrow is going to look like, One must concede federalism, the argument
8oes among some Arabs, in the interest of getting rid of Saddam and because the Kurds
are today in a position to force it upon the rest of Iraq.

The Kurdish corollary of this utilitarian argument goes: we must accept federalism, not
because we really want it, but because the regional situation does not allow for us to
secede and have our own séparate state in northern Iraq.

We do not think that a project as big as restructuring the state of Iraq on a federal basis
should be undertaken on the grounds of this kind of utilitarian calculus. No ordinary
Iragi citizen can be expected to opt for federalism on grounds of expediency.
Federalism, if it is to become the founding principle of a new beginning in Iraq, must
derive from a position of principle. What might that be?

The Coordinating Committee of the Democratic Principles Workshop proposes that
federalism in Iraq be understood in the first place as an extension of the principle of the
separation of powers, only this time power is being divided instead of separated out into
its different branches. Without the separation of powers, there can be no federalism
worthy of the name. Because the regime of Saddam Hussein was never willing to
relinquish real power except under duress (for example in 1970 when it negotiated the
March 11, 1970 Kurdish autonomy accords), none of its “concessions” to the Kurds
could ever be taken seriously. They were here one day and gone the next. By contrast a
truly federal system of government is a structurally new system in which power itselfis
from the outset divided.

Federalism is from this point of view the thin end of the wedge of democracy in Irag. It
is the first step towards a state system resting on the principle that the rights-of the part,
or the minority, should never be sacrificed to the will of the majority. The fundamental
principle of human rights is that the rights of the part--be that part defined as a single
individual or a whole collectiviry of individuals who speak another language and have
their own culture—are inviolable by the state. Federalism is about the rights of those
collective parts of the mosaic that is Iragi society. Majority rule is not the essence ofa
JSederal democracy; minority rights, or the rights of the part (including ultimately
individual Iiman rights), are.
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8.1.3 How should the different parts of the new Iraqi federation be defined? One
important definition rests on a national definition of the constituent parts of the
federation. The idea is to have Iraq composed of two regions, the first Arab, the second
Kurdish. The two largest national groups in Irag, ought to be, according to this point of
view, the basis for federalism in Iraq.

8.1.4 Problems With National Federalisms

Many Iraqis have raised objections to the formulation in Section 8.1.3. If a federation is
defined as being about two national groups, the other smaller national groups argue, then
clearly they, who do not have 4 share in the federation, are being to one degree or
another discriminated against. Why should an Armenian or an Assyrian or a Turkmen
citizen of Iraq have any less rights as an individual than an Arab or a Kurd in post-
Saddam Iraq? Such discrimination in favor of the largest national groups in Iraq is
inherently undemocratic.

It is difficult, if not impossible, to refute this argument.

This brings us to another variant of the national or ethnic definition of federalism,
namely the idea that a federal system in Iraq should be devised which maps out
geographic regions for all the different national and religious communities in Iraq.
Many such maps are in fact circulating among Iraqis.

The problem with this-approach is that the demographics in Iraq are such that a mapping
exercise of this nature cannot ever be fair to everyone. The communities of Iraq.are not

all territorially concentrated. There are Kurds in Baghdad and Arabs in Sulaymaniya,

and there are Turkmens and Armenians and Assyrians everywhere. Moreover, people

have been forcibly deported, and ethnically cleansed, in many parts of Iraq. They may or
may not want to move back to their original towns and villages. What mapmaking skills -
can ever deal with such a situation?

To even attempt to map such a division of Iraq will turn nationality and/or ethnicity into
the basis for making territorial claims and counterclaims, especially with regards to high
profit resources located in one region and not another. The fight over Kirkuk is already
going in this direction, with Arab, Kurdish and Turkmen claims competing with one
another over this oil-rich city. Moreover, the Anfal operations of 1987 and 1988
destroyed Assyrian villages as well as Kurdish villages.

Conclusion: it is extremely unlikely that a federation of many national and ethnic groups
would be any kind of an improvement on a Jederation made up of only two large groups.

8.1.5 Territorial/Administrative Federalism

The alternative to nationality is territoriality in which each separate region receives its
share of national resources (including oil revenues) according to the relative size of its
population. That is what is in effect going on in northern Iraq at the moment through the
offices of the UN's oil-for-food program. The idea would be to extend that formula to
the whole of Irag. The future all-Iragi federation should not be one of competing
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nationalities but one of different geographically defined territories within which different
national groups may form a majority. The point is not to diminish or dilute the
Kurdishness of a Kurd, or the Arabness of an Arab; it is to put a premium on the equality
of citizenship for all.

8.1.6 Realizing that territorial/administrate criteria have greater credibility among Iraqis
and the international community, and that national/ethnic divisions have acquired a bad
name since the civil wars of Lebanon and the former Yugoslavia, there is a temptation
already manifest among some Iraqi nationalities to cloak nationalist arrangements in
territorial garb. This must be resisted at all costs. For in the end, it is worse than an
open declaration of federalism on purely or openly national criteria,

A federal arrangement on a territorial or administrative basis actively seeks in the
drawing up of boundaries a mixture of national, ethnicities and religions in each region,
not their separation one from the other. The idéa must be to have complete freedom of
movement, of property rights, and all other rights cited in the permanent constitution
regardless of which region one chooses to settle in. Any other basis would severely
undermine intra-regional competition and the economic development of the country as a
whole.

8.1.7 There remains an important question. How many regjons/ provinces/governorates
should such a federation include? Different members of the working group have come
up with ideas for: 2-region, 5-region, 7-region, 14-region {based on the 1924
constitution) and, finally, staying, at least temporarily, with the existing administrative
division of Iraq into eighteen governorates. The latter is a sensible, if temporary,
solution for the short term, at least until this question is resolved during the transitional
period by a Constituent Assembly afier a proper discussion, and following a national
referendum on the permanent constitution of Iraq.

Given the variety of proposed solutions, and given the gravity of the issues concerned,
the Coordinating Committee would like to propose that the Conference of the Iraqi
Opposition focus its deliberations on the more fundamental question of nationality
versus territoriality as a basis of federalism, leaving aside the matter of mapping out fraq
into this or that number of regions. This is not the proper time or forum for such an
exercise.

The proper forum for debating and deciding upon the precise shape of the federal
system in Iraq is the Constituent Assembly. The debate should go on for the duration of
the transition period, and it should be concluded in the shape of the permanent
constitution that is put to a national referendum at the end of that period.

8.2 Nationality and the Future State of Iraq
8.2.1 The logical corollary of territoriality as a basis for federalism is to consider what

effect this has on the nature of the new Iraqi state which hitherto has been thought of by
all and sundry as an Arab state, led by the Arab Ba'ath Socialist Party and part of the
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Arab League. Can the new federal state of Iraq be an Arab state in the same sense in
which Iraq has been thought of as being an Arab state in the past? This is an important
qQuestion, which goes to the roots of the problem that the idea of federalism was intended
to solve.

Israel is today a Jewish state in which a substantial number of Arab Palestinians—more
than a million—have Israeli citizenship but are not and cannot in principle ever be full-
fledged citizens of the state of Israel. The fact that they live in better conditions than
their brethren in the West Bank and Gaza, or those in refugee camps all over the Arab
world, is not an argument for second-class citizenship. In principle, because they are in
a religiously or ethnically defined state, they are second class citizens and one dayin the
future the two principles upon which the state of Israel was created—ethnicity and
democracy—are bound to come into conflict with one another.

Do the peoples of Iraq want such a formula for their couniry? Is the future federal state
of Iraq going to be one in which a Kurd or an Assyrian or a Turkmen or an Armenian, be
they male or female, can all in principle be elected to the highest offices of the land? If
the answer 1o this is yes, then that means that even though the Arabs form 2 majority in
the country, and that Arab culture and Muslim history will always be cherished in Irag,
the majority status of the Arabs should not put them in a position to exclude any non-
Arab Iraqi from positions of power and influence, as has been the case in the past.

A future democratic Iraq, has to be an Irag that elevates the Iraqi character of the state
above all considerations of race, ethnicity and religion,

8.3  Religion and Statehood

8.3.1 The cumulative effect of decades of abuse of Islam by politicians has served
ultimately to conceal from Arab Muslims in particular the immense and still unexamined
terrain of their own great contribution to human civilization. When Saddam Hussein hails
the “martyrdom” of Palestinian suicide bombers and distributes large sums of money to
their families, or when he uses the resources of the Iragi people to build mosques as
propaganda during the Irag-Iran war, he is degrading Islam by using it to further a political
agenda. Culture and the life of the spirit have been under attack in Iraq. Iraqi citizens must
guard against the recurrence of such abuse. They must invent a concept of statehood that
will give Islam and all other religions in the country the opportunity to flourish once again.
Christianity and Judaism have very deep roots in Iragi history. The Babylonian Talmud
was written just south of Baghdad, and the many branches of the Eastern Church which
flourished in Iraq predate Islam and are among the very earliest churches in the history of

. Christianity.

A Constitution that celebrates Iraq's religious diversity and that treats the members of all
religious faiths strictly on grounds of equality is a way of beginning the slow process of
rectifying this state of affairs. ‘

8.3.2 What, if any, is the relationship which ought to exist between the new Iraqi state and
religion, specifically the religion of the overwhelming majority of Iraqis, Islam? This is an
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important question which ultimately only the people of Iraq can decide upon in the course
of their deliberations during the transitional period.

Such a discussion is already underway among Iragis in exile. One way of thinking about
the issues involved is to pose them to each individual Iraqi as a set of questions:

* Do you want your future state of Iraq to be involved in any way in your religious
beliefs, either by way of compelling or persuading you towards a particular belief?

* Do you want your future state of Iraq to define individual Iragi citizens as members of
different religious groups (as is the case with the confessional system in Lebanon)? Do
you think, in other words, that an individual’s religious beliefs are relevant to his or her
rights and obligations as a citizen?

* Do you want your future state of Iraq to promote, regulate, direct, or otherwise interfere
in matters of religion (through the Ministry of Awaqaf, for instance, or through its
control over educational programs)?

* Do you trust Iraqi politicians enough to give them any kind of influence or control over
your religious affairs?

» Finally, do you think religious schotars, or nlama, (in their religious capacity not as
private citizens), have the knowledge and experience required to decide upon your
political affairs?

If the answer that Iraqgis give to all of these questions is “no,” then that means that the
people of Iraq have in effect chosen to keep matters of politics and matters of religion
separate from one another in order to live truly satisfying and complementary spiritual and
political lives. It means that the people of Iraq, precisely out of a sense of their devotion to
the life of the spirit, have chosen to keep matters of religion separate from matters of
politics. This will have assisted in realizing the creative and spiritual potential present in
religious faith when it is not shackled to the ebb and flow of politics.

8.3.3 The key civil rights that have the capability of liberating religious cultural and
institutional life in Iraq, and that must become enshrined in a future permanent Iraqi
Constitution, include:

¢ The right to practice one’s own rites and rituals and to autonomously administer one’s
own shrines and institutions, through legitimate religious authorities whose
appointment has nothing whatsogver to do with the state.

¢ Theright to teach and conduct religious affairs in mosques, churches, synagogues,
meeting halls, religious universities and other institutions without interference by
central or provincial authorities.

¢ The right of movement, travel and assembly for all religious authorities, or speakers on
religious affairs, including the right of religious teaching circles to conduct their affairs
in whatever manner that they see fit.
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¢ The right to have all religious shrines and cities entered into UNESCO’s World
Heritage Sites and be thus protected from arbitrary acts of change and destruction.

¢ Theright to publish religious tracts and books and to establish new religious institutions
and assemblies.

» The right to establish independent religious schools, universities and other teaching
establishments and academies, within the framework of a broad and consensual national
education policy.

* To intraduce the main elements of all Iragj religious creeds and rites into the national
educational curricutum, in a way that celebrates the religious diversity and pluralism of

Iraq.

* Torevise the elements of school curricula to remove all disparagement of any religious
grouping in Irag, and the writing of a history that avoids bias towards any religion or
creed,

* Theright to establish mosques, churches, synagogues, religious meeting halls and
Jibraries. ’

* To respect the burial grounds of all religions in Irag.
® To recognize.the key dates of the religious calendar of all the religions of Iraq.

* To work to repatriate all Iraqis who were forcibly expelled from Iraq for religious
reasons (largely Shi’is, Fayli Kurds and Jews), or who felt obliged to leave under
duress, and to set in motion a full restitution of their constitutional and civil rights,
including the establishment of a compensation fund for confiscated property.

8.3.4 The above civil rights were put forward as a demand of the Shia of Iraq in an
important document published after two years of discussion in 2002 entitled “The
Declaration of the Shia of Iraq.” This Declaration, signed by some 200 Iraqi dignitaries
spells out what discrimination by the state has meant for the Shia of Iraq in particular. It
calls for inclusion of the rights of the Shia “in any plan or program that tries to tackle the
reconstruction of the Iraqgi state.”

This is best achieved, we would argue, by generalizing the demands of the signatories of
the Declaration, making them applicable to all religious communities in Iraq, whether these
have been discriminated against in the past or not. This is in the spirit of the Declaration
itself, which carefully distinguishes between “legitimate sectarian differences due to
doctrinal and other factors,” which are a feature of the Iragi social and cultural landscape,
and a state-driven “policy of officially sanctioned sectarian advantage and discrimination.”

The Declaration represents an enormous step forward in the thinking of Iraq’s Shia on
regime change in that it totally repudiates sectarianism and rejects all policies that would
divide power in a future Iraq on the basis of overt sectarian percentages (such as is the
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situation in Lebanon, or such as has been the practice in the Iraqgj opposition to Saddam
Hussein during the 1990s).

“It is quite probable that [commugal powersharing) may well result in further problems,
dilemmas and crises being laid in store for the country. The only way out of this conundrum is
the total rejection of the anti-Shia practices of the state, and the adoption of an inclusive and
equitable system of rule that would define the political direction of the future Iraq. This is what
the Shia want and not some bogus solution based on the division of the spoils according to
demographic formulae, a condition that would very probably result in communal scctarianism
becoming a social and political reality rather than a manifestation of an unscrupulous state
authority.”

7.4 National Fund for the Support of Religions and Cultures

As part of the drive to re-invigorate the wellsprings of Irag’s religious life, the new Iraq
should establish a nationally endowed but non state-managed fund for the purpose of
supporting institutions, programs and projects that strengthen all the spiritual and religious
traditions of the country. The purpose of the fund would not be to displace and overshadow
the efforts of the communities themselves in autonomously organizing their spiritual and
religious affairs, but rather to provide financial and technical assistance to worthy projects
and programs as part of Iraq’s commitment to religious diversity. '

The fund should be organized on a non-sectarian and non-political basis, perhaps in the
form of a public corporation or "Nationa] Endowment for the Support of Religion and
Culture,” whose statutes will be govemed by a special law, Appointment to the fund could

be on the basis of community representations and civic and religious groups, as well as a

over-represented or under-represented in terms of community weightings. In addition, it
should be made clear that the fund should have a strictly defined non-political mandate of
supporting religious diversity by providing funds and expertise to projects of a spiritual
dimension within all of Iraq’s cultural and religious traditions. It should not stray into the
administration and management of these projects and institutions relying, as much as

generation of proposals, the fund would encourage the strengthening of the institutions and
mechanisms of ¢ivil society in an area of great symbolic and actual significance to a huge
number of Iragis,
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Democratic Principles Working Group

First Session, September 3-5, 2002
. Surrey, UK

. Summary of Proceedings

On September 3-5, 2002, a group of 30 Iragi academics, intellectuals, and political
oppositionists met to discuss the democratic principles that should guide a post-Saddam
Hussein Irag. The meetings were moderated by David Pearce, Director of the Office of
Northern Gulf Affairs at the U.S. State Department, and included input from two
prominent international experts, Professor Abdul Aziz Said of the American University in
Washington, DC, and David Phillips of the Council on Foreign Relations. Discussion at
the meetings was exploratory and non-binding, The following summary therefore -
reflects different, and sometimes contradictory, points of view. The intent was to begin
to define the questions and issues uppermost in the minds of the various parties, not .
resolve them. ’ .

Attached are the discussion papers submitted by Abdul Aziz Said and David Phillips.

- Also attached are several papers submitted by various working group participants. All of
the papers reflect the views of their authors alone, and are not representative either of the
views of either the combined working group participants or the U.S. government.

September 4 - Morning Session

Following welcoming remarks and introductions, a brief review of the Salahudeen
principles was undertaken, followed by an agenda setting session in which each Iraqi
participant outlined goals for the meeting. Goals cited by various participants included:

* Respect and understand each other, each other’s opinions, and each othei’s rights,
while looking towards an Iraq that respects the rights of all its peoples;

* Adopt a pragmatic vision for the furture, look for ways to bridge gaps;

Publish a statement defining opinions on issues of democracy, federalism,
minority and individual rights;

+ Stipulate basic democratic principles, and create a plan for making them
operational, perhaps by creating sub-committees to prepare detailed documents on
democracy, federalism, and other issues. Potentially submit those papers to the
upcoming political conference as a point of reference for the way forward;

* Note that the group should be aware that Iragis here, and all Iragi exiles, are not
empowered by any democratic body to be representative of the larger community
of Iraqis inside the country; therefore they should not draft major policy
documents, but rather develop feasible operational ideas for how to transition
from the day the regime changes to a long-term constitutional democracy.
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The working group then moved to a discussion of the broad issues of implementation of
democracy, the post-regime change transition period, federalism, minority rights, and
other topics.

One participant started the discussion by emphasizing the “utterly remarkable nature of
this meeting”, and that history could be in the making. He emphasized that the group’s
starting point needed to be the Salahudeen principles, which were reconfirmed by the six
opposition groups who met with U.S, officials in Washington at the beginning of August,
and that this working group should be the bridge between the Salahudeen principles, and
the political conference that the opposition was planning. He recommended serious
thinking be undertaken regarding the issue of when to hold elections following regime
change, how a transitional authority should be structured, and how a constituent assembly
would come into existence. He said the Iragi population had been traumatized and it
would not be practical to hold elections the day after regime change. The rule of law will
be more important in Iraq the day after Saddam falls than majority rule. He recommended
that a committee be formed from the working group, to prepare “working papers” as a
resource fo be drawn on for possible resolutions at the upcoming political conference.

In subsequent discussion, issues raised by the participants included the following:

Minority and Group Rights:

» Theneed to protect the rights of individuals and minority groups vs, the need to
develop and strengthen an Iraqi national identity;
The need to avoid ejther tyrannies of the majority or minority;
The need to set up a process that leads to integration, not segregation (i.e. we must
reassure all the communities that make up Irag, but should not institutionalize
ethnic divisions in the power structures of a future Iraq);
The need for the rule of law immediately after regime change;
The role and responsibility of the exile community in articulating ideas for the
shape of a future Iraq, and the need 10 heed the voices and desires of Iraqis inside;

Transition:

» What should the makeup of an interim authority be? How and when should it be
set up? What will its powers be? How will a transitional government derive its
legitimacy? What models are there? .

» Should there be a council of three people above partisan and ethnic politics, to
establish a constitutional assembly and to work with a transitional authority?
What are the immediate tasks of a post-Saddam regime? '

How much of existing government structures should be maintained (i.e. local and
regional official structures) during the transition period in order to prevent chaos
and disorder? How culpable are local bureaucrats in the crimes of the current
regime? Should they be prevented from serving in government again, or can some
be maintained in their current positions?
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* How soon after regime change should elections take place? Is it dangerous to
pastponte them too long?

» A fair census will be essential directly following regime change.
Need to find a means by which to employ large population of former military
directly after transition, in order to avoid civil unrest;

Post-transition Issnes:

e Property rights and (;ompensation will be major issues in a post-Saddam Hussein

Irag; .
» How to deal with Ba'th Party in the future?

September 4 - Afternoon Session

The aftemnoon session was divided into two segments - (1) discussion of democratic
principles and (2) discussion of federalism.

Democratic Principles

The session began with a presentation by Professor Abdul Aziz Said, focusing on the
discussion paper he submitted to the group. Professor Said pointed out that the assembled

 group had made the critical decision to engage in a process of sustainable dialogue, and
now needed to map the issues and probe the dynamics of the issues, shifting the dynamic
from simple statements to actual dialogue on issues of contention. He stressed the need to
cooperatively build scenarios for the future - identifying potential obstacles and
developing action plans for how they can be dealt with in the future. Professor Said
underscored several points made in his paper, including that democracy cannot be
instilled from above; that democratic behavior is a learned behavior; and that Istam and
democracy are not incompatible.

Issues raised by working group participants included:

Creating a Transitional Authority:

* How will a transitional authority come into existence, how will a transitional
government derive its legitimacy, and how long should it be empowered?
‘What models exist for 2 transitional government?

Does the working group have a right to discuss issues beyond the transitional
period? . '

» What role should the international community and regional powers play in
guaranteeing stability during the transition period?

» Who will provide security during the transition period?

* Who will be guarantor of democracy in Iraqg, and of the transitional administration
- The UN? The U.S.? Regional governments?

Transitional period will be “make or break” period for democracy in Iraq;

» What will the exit strategy be for the international community?
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Elections:
¢ Interim authority must be transformed. Only legislation can provide legitimacy,
Requires constituent assembly.

Timeline for elections must be set, and then rigorously adhered to:
Future must be decided by Iragis inside the country; thus, need a national
referendum as soon as possible following regime change;

¢ Can a constitution be enacted prior to free and fair national elections?

Government Structure;

» What will the role be of the Iragi army in a post-Saddam Iraq? What role for the
Kurdish and Shi’a militias?
Need to hold elections, then discuss nature of state;

» What role should Islam and Shari’a law play in an Iragi democracy e.g. as a
source of legislation? o

¢ How will a system be derived that will ensure separation of powers?

* Two-chamber parliamentary system or US-style president and bicameral
legislature?

» Presidential system vs. head of state (king or president) with an elected prime
minister;

¢ Provisional govemment with strong and unqualified international support
(qualified by insistence on road map to democracy) should be set up directly after
regime change by a Bonn-style conference made up of Iragis from both inside and
outside the country. Under that government, can educate Iraqis about democracy,
have free press, truth and reconciliation commission, freedom of association.
After roughly a year, hold general elections under international supervision fora
constituent assembly, which would subsequently formulate a constitution and
submit constitution to a referendum. After another year, hold general elections for
a central parliament and for regional parliaments;

Federalism

The session began with a presentation by David Phillips, focusing on the discussion paper
he submitted to the group. He emphasized that the beauty, and the problem, of federalism
is that it accommodates competing claims. Mr. Phillips stressed the importance of
individual and group rights, while highlighting that excessive demands for group rights
can undermine national cohesion, and be a formula for a failed state. He commented that
the central principle of federalism has to do with power sharing, and that power-sharing -
agreements can clearly establish the scope of legally or constitutionally maintained
powers. Mr. Phillips reviewed several intemnational models of federalism.

Issues raised by working group participants included:

—
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Federalism:

Democracy is primary guarantee of group and individual rights;

Federalism is a mechanism to ensure minorities a measure of state power and
preservation of their cultures;

Should be consistent in application to various geographic areas:

Should an Iraqi federal system be based on ethnicity or geography?

What is the distinction between federalism and autonomy, or federalism and
decentralization? -

How will northern Iraq reintegrate into the central govemment after regime
change?

The 1925 constitution of Iraq divided the country into14 provinces that could
pethaps be used as the basis for federal states. Another idea rajsed was 4-5
federated provinces (2 north of Baghdad, 2 south of Baghdad, and Baghdad
itself);

Central government in Iraq has failed, Democracy is important, but not a
substitute for federalism in countries where federalism is needed.

All Iraqis should be full-fledged citizens, able to participate equally at all levels of
government;

" Need a fair census. Should it take place before or after the return of displaced

peoples?

Division of Powers Between Central and Regional Government:

What will the responsibilities of the federal entities be - to each other, to the
central government, and to sub~districts?

Need power-sharing arrangements, resource-sharing arrangements;

Need regional parliaments, which would have tax authority;

Several speakers suggested that in a future Iraq under a federal system, the central
government would retain control over defense policy, foreign policy, monetary
policy, natural resources, inchxding oil revenues, with revenues being distributed
according to population and need. Other speakers suggested adding as national
functions economic planning, audits and the definition of who qualifies as an Iraqi
citizen;

Should the question of federalism be determined only after convening a
constituent assembly? "

Other Issues;

L

What reaction will neighboring powers have to a new Iragi federal structure?

September 5 - Morning Session

At the beginning of the session, one participant emphasized the absolute necessity of a
peaceful transition of power in order to attain a democratic future in Iraq. The
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‘transitionel wuthority must be formed beTore regime change. He also stressed the need to
- continue to safeguard tribal groupings in Irag, and said that no movement forward will be
- achieved by any interim government that does not truly represent the Iragi peaple. He
recommended that an extended assembly be set up directly following regime change in
order to determine how an interim government should be struc

Another participant then proposed a transition plan aimed at minimizing political
maneuvering or conflict in the immediate aftermath of regime change, since this could
ultimately be detrimental to the country’s interests. Communities inside Iraq need
assurance their hopes for democracy would be fulfilled. On security, this plan would
assume there would be no vacuum in the north, In the center and south, the U.S. Army
and the Iragi Army, along with groups like SCIRI, would provide security. Existing
provincial structures in the center and south of the country would keep the government
running. A sovereignty council consisting of 2 small number of persons of high integrity
and who were above politics would overlaok the process, working with the United States.
This body would oversee local elections as soon as possible, to-give local leaders ’
legitimacy. It would elect a constituent assembly and suggest an interim advisory
political assembly that would have no executive capacity. Political groups would
participate in elections that would ultimately come as part of the constitutional process.

Another participant said the transitional period must set the tone ~ and begin the way it
intends to end. An important question will be how much of the old regime’s structure
and personnel to retain.

Following a brief further discussion of the issues raised in the previous day’s sessions,
the participants determined that the working group should. create four task forces - (1)
Federalism, (2) Transitional Issues, (3) Human Rights and Rule of Law, and (4) Civil
Society/Civil and Political Rights - that would prepare papers for the subsequent approval
of the working group as 2 whole, and perhaps present to the upcoming political
conference of the Iraqgi opposition. The group agreed that initial drafis of the paper should
be completed by September 25, finished products circulated to the entire warking group
for review and comment by October 5, and the working group reconvened on October 10
to further review, and approve, the papers.

There was agreement that the papers need not reflect a consensus view; in fact, given the
range of opinions on the issues being addressed by the task forces, it might be best if the
papers laid out the various options or points of views for future political decisionmakers,
without advocating one approach or another. (

Participants volunteered for the task forces, and each task force was charged with
selecting two members who would participate in a coordinating committee for the
drafiing process. The task forces were also charged with soliciting views and opinions
from all Iragis, including those who were not able to pasticipate in the working group.
They were asked to prepare reports, and submit thern to a coordinating committee that
would bring them together in a consolidated document for further consideration by the
working group. It was agreed all participants should have the opporunity to provide
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- input to gli papers, whether on the drafting committees or not, and that the papers would
be submitted when complete to the reconvened group as a whole,
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SUMMARY OF PROCEEDINGS
Democratic Principles Working Group
Wilton Park, UK
October 9-11

Background

Thirty-two Traqi oppositionists met to discuss Iraq’s future democratic development in
Cobham, UK on September 3-5, 2002, at the first meeting of the Democratic Principles.
Working Group. At the end of the session, it had been agreed that four task forces would
be formed: on (a) Civil Society, Civil and Political Rights, (b) Human Rights and the
Rule of Law, (¢) Federalism, and, (d) Transitional Issues. A coordinating committee with
two at-large members (Kenan Makiya and Ghassan Atiyyah) would assist the drafting
process (and deconflict). WG members were to contribute to any or all of the four task’
forces. To reinforce this process, the Department of State’s Office of Northern Gulf
Affairs, with input from facilitator David L. Phillips of the Council on Foreign Relations,
drafted and circulated a questionnaire on the four focus areas. The aim was to generate
useful input for paper drafters. At its second meeting in Wilton Park, UK, on October 9-
11, the Working Group reviewed a “Draft Report on the Transition to Democracy in
Iraq™, discussed guiding principles, explored options, and debated views. The following .
summary, prepared by facilitator Phillips, highlights principles on which there appeared
to be little or no disagreement among participants in the session, lists options put forward
by various participants, and highlights key remaining issues.

Summary of Discussions

Civil Society, Civil and Political Rights

Principles

- Human rights are upheld through the rule of law. Civil and political rights are
fundamental to democratic development.

- Individual rights enable group and minority rights. Self-determination is a basic
human right, but it does not necessarily imply a right to sovereignty or statehood.

- Anindividual’s strong identification with an ethnic group is compatible with
his/her loyalty to the nation-state (muhiple identity formations).

. - Upholding human rights increases public confidence in good governance.
Opiions
- Highlight human rights and include a Bill of Rights in the new lraqi constitution.

- Refer to previous Iraqi constitutions and adapt human rights precedents to current
conditions (e.g. Constitution of 1925).
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Harmonize human rights provisions with standards in international covenants
(e.g. UN Declaration on Universal Human Rights), regional conventions (e.g.
Council of Europe), and UN Summit Declarations (e.g. Copenhagen Summit on

- Social Development).

Base ethnic and minority rights on infernational standards (e.g. CSCE
Copenhagen Convention). Refer to ethnic minorities as “nationalities.”

Strengthen the administration of justice, including reform of the prosecutorial
system. Develop safeguards ensuring that security and intelligence agencies do
not abuse rights; imprison persons for their political beliefs; or engage in inhuman
treatment during detention (torture).

Reconstitute civil society by supporting the development of an independent'
media, the formation of political parties, watchdog groups, professional
associations and other NGOs.

Involve civil society in a national discourse on the draft constitution culminating
in a national referendum to ratify the constitution.

Consider social and cconomic rights as basic human rights {e.g. health care,
education, etc.). :

Protect the religious freedom of all confessions, not only Muslims. Guarantee the
right to worship and to receive a religious education.

Develop special protections for women'’s rights (e.g. Convention on the
Adopt laws enabling displaced persons 1o either return to their homes or to
receive compensation,

Declare a moratorium on the use of the death penalty.

Should the new Iraqi constitution make Islam the official state religion or should
religion and state be separated?

Are protections of individual human rights adequate to safeguard the rights of
nationalities or are special provisions needed for group and minority rights?

Human Rights and the Rule of Law
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Principles

Options

_ atrocities.
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Human rights and the rule of law are comerstones of peace, progress and
development.

Democracy is preserved through the separation of executive, judiciary and
legislative powers,

Subordinating the military to civilian authority strengthens democracy and
protects against dictatorship.

Widespread corruption erodes the rule of law and democratic development.
Transitional justice is a system of law which guides a country from
authoritarianism to democracy by resolving tensions between accountability and
amnesty, as well as justice and reconciliation.

Impunity creates an environment conducive to continued human rights abuses,

Vendetta, revenge taking and vigilantism disrupt public order and social cohesion.

Develop a truth and reconciliation process to promote national healing,

Set up a body to investigate war crimes. Develop criteria for identifying the worst
criminals, including those with command responsibility as well as mid-level
violators. Prepare a list of the “Most Wanted” and hold them accountable for

Adopt lustration laws to identify and remove from office people who committed
atrocities.

Disband security scctor organs involved in atrocities (i.c. Muhabarat and military
intelligence), - . :

Strengthen an independent judiciary by training judges on their obligations of .
faimess and impartiality and reviewing the selection process of judges to ensure
appointments based on merit.

Delineate responsibilities between the Ministries of Justice and Interior, and
requite transparency by establishing legislative oversight. Eliminate or downsize
specific structures. Impose constitutional limits on expenditures.

Eliminate all military courts and replace their functions with civilian courts.
Require the Constitutional Court to enforce human rights provisions.
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Establish a military council to make recommendations for professionalizing the
armed forces (i.e. defining the mission, force levels/requirements, and cost-based
accounting).

Cancel military subscription. Recruit an all volunteer army.

Offer current members of the armed forces the right to leave the service. Provide
technical and vocational training to further their integration into civilian life.

Train the army and police in human rights and international humanitarian law.

Strengthen the capacity of the police to preserve law/order through training/
technical assistance programs (e.g, investigative/prosecutorial functions),

Develop monitoring ageﬁcies, such as a National Human Rights Commission.

Establish an Ombudsman to receive and adjudicate complaints and grant redress.
Promote an active civil society as a watchdog against corruption.

How to resolve the tension between accountability and reconciliation?

Should all persons responsible for atrocities be prosecuted? Should a sclective or
blanket amnesty be provided?

Should sclective or total de-Baathification take place? Should any person who
held high rank in the Baath party or government be barred from office? Should
de-Baathification be done case by case with consideration to those who joined the
Baath Party because they had no choice (e.g. civil servants and scientists)?

Should all organs of the security sector be disbanded or should some be
restructured and salvaged?

Can the armed forces be downsized and the intelligence agency ¢liminated
without compromising national security?

Federalism

Principles

The Sallahuddin Declaration and other declarations by Iraqi opposition groups
endorse federalism. Deferring the details of federalism to the future does not
mitigate the resolve of Iragi opposition groups to federalism.
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‘Conduct an accurate population census as a vehicle for planning civilian
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The rights of nationalities are served through local government and via resource
sharing with the regions. Devolving power from central to local government
complements national human rights protections.

More trust athong Iraqi groups would enable greater future cooperation
developing and implementing federalism.

Federalism would not compromise the territorial integrity of Iraq or contributé to
fragmentation.

Develop a federal republic with a bicameral legislature, i{lcluding an upper and
lower house with proportional and regional representation.

Preserve an essential role for the central government authority by giving it
responsibility for national defense, monetary policy and management of the
energy sector.

Leave to the future the demarcation of federal states. Assign responsibility for
demarcation to a competentbody.

administration, and as the basis for future clections.

Establish federal structures which reflect group affinities but which are not
ethnically homogeneous (i.e. hybrid federal units vs. strictly ethnic or geographic

units).

Include decentralization within federal units so that nationalities can assume
responsibility for administration at the local level (i.e. “Nationality cantons™).

Allocate assets from the central government to federal units based on their size
and population.

What numb;er of federal units should be established (2, 3, 5, 7, 14 or 18)?

Should federal units be created in areas where Turkmen and/or Assyrians
represent a majority of the population?

Which official body would have the competency to demarcate {ederal structures
(e.g. federal parliament)?
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Transitional Issues

Principles

Options

Issues

The transitional authority must be legitimate and derive its authority through a
governing law or legal instrument,

Legitimacy can be achieved by making sure that the transitional structure is
broadly representative of Iraqi groups and via consultation with Iragis both inside
and outside of the country.

A democratic Iraq is the desirable end-state. Democracy would be delayed by
replacing Saddam with another military figure.

Transitional strategies will be affected by the manner in which Saddam is deposed
(i.e. military coup from within vs. military action from without),

Democratic principles established at the outset will influence the entire transition
process. The transitional authority must be temporary and include checks and
balances.

Without visible domestic groups to claim legitimacy and assume power, decisions
affecting the transition require careful consideration as they send a message to alf
Iraqis. '

Identify priorities (e.g. public order, humanitarian assistance, reconstruction).

Determine an interim Iraqi partner to work with the U.S. and the intemational
community on top priorities, as well as other political and administrative
arrangements,

Draft a constitution, including a bill of rights, for approval in a national
referendum and prepare other key legislation (e.g. electoral law, truth/
reconciliation process, etc.). )

Recruit members of the Iraqi Diaspora to serve as technocrats during the
transition. Iraqi technical and professional associations can also assist (e.g.
lawyers, doctors, engineers, etc.).

Conduct a census as the basis for elections.

.
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- Should Iraqi participation defining the transitional strategy come from Iraqis
inside or outside the country?

- What is the best structure for establishing a legitimate Iraqi group to work with
the international transitional authority? Should a conference select a nucleus of
Iragis in exile to launch a National Assembly of Iraqi Opposition and an

" Executive (later to become the Provisional Government)? Or should the priority
be electing a constitutional assembly with figures from both inside and outside
Iraq? What are the implications of a joint presidency? Would an Iragi advisery
council be helpful? Should the U.S. designate a broadly representative leadership
of Iraqis?

- What role should the international community play during the transition? What is
the division of duties between the United States and United Nations? Who leads
the intemational security force and who runs the interim authority?

- Should émigré Iraqis assist multinational forces? What rofe should be played by
the national army or by regional militias?

- Should peshmergas be demilitarized and absorbed into the national armed forces?

- What steps are required prior to conducting local and national elections? What
will the timeline be for holding elections?

- Should the duration of the international transitional authority be measured in
milestones or deadlines?

Timeline for Revising the Draft Report of the Working Group

¢ October 21 -- Warking group participants submit written comments on drafl report to
coordinating commiittee.

¢ November 6 - Coordinating committee completes integration of comments and
revision of draft report, so that text reflects full range of opinions expressed in
working group, based on written imnput received,

* November 9 ~ Working group participants receive revised draft report for final review .
* November 17 -- Dissenting opinions submitted to Coordinating Committee, for
inclusion in Appendix, by any working group participant who still does not agree

with the revised report.

* November 27 -- Final version of the revised report (incorporating any dissenting
opinions) sent out to entire working group.
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Working Docaments

The Coordinating Committee drafied a 103-page preliminary report, entitled “Drafi
Report on the Transition to Democracy in Iraq", which was used as a basis for
discussions at Wilton Park. The draft generated considerable comment by participants,
and the Coordinating Committee undertook to integrate those views into a revised report,
based on written input from working group members, according to the timeline noted
above. :

The 103-page Coordinating Committee draft was divided as follows:

Preamble (pp 3-5)

1.0 The Legal Basis of 2 Transitional Authority (pp 6-15)
2.0 Phases of Transitional Government {pp 16-30)

3.0 Transitional Law and Justice (pp 31-45)

4.0 Democratization and Civil Society (pp 46-76)

5.0 Reform of the Law and Order Structure (pp 77-83)
6.0 Reform of the Judicial System (pp 84-92)

7.0 Vision of an Iraqi Constitutional State (pp 93-103)

The paper toak as point of departure the final statement of the 27-31 October 1992
conference of the Iragi National Congress at Salahuddin, Iraq. It also cited the August 9,
2002 meeting of six Iraqi opposition parties with senior US officials, and noted that the
representatives of the six groups agreed at that meeting to hold an enlarged conference of
the Iraqi opposition before any US or UN action in Iraq. It said that such an opposition
conference should adopt a detailed program for the transition from dictatorship to
democracy and added that the Coordinating Committee report was intended to serve as a
roadmap for that transition.

The paper posited that a future interim Iraqi Authority should adopt an amended version
of the 1925 Constitution as its interim governing law, excluding articles related to a
monarchy. It also proposed that thousands of Jraqgis currently in exile begin training for
law and order duties to be undertaken jointly with US troops following regime change.

It argued that a temporary Iragi Authority should be on the ground and capable of
operating as soon as the regime begins to disintegrate. It said the nucleus of this
Transitional Authority should be a fair reflection of Iraq’s multiple social and political
constituencies and that a large conference of the Iragi opposition outside Iraq was the
appropriate starting point for conferring legitimacy on such an interim authority. The
role of this Transitional Authority would be to pave the way for the rise of a legitimate
government within a specified timetable. It then proposcd a two-phase process:

W Phase One: Opposition conference elects National Assembly of Iragi Opposition
(e.g., 100 persons) from floor of conference. The Assembly then elects an Executive,
This interim authority (Executive/Assembly) would organize all aspects of the Iraqi
contribution to US/allied military intervention. A judicial task force would also be
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formed (as elaborated in Section 6.0 of the paper). The mandate of the Authority
would be 12-36 months.

B Phase Two: The opposition conference/Assembly’s elected Executive then becomes
the Provisional Government the moment it is able to convene inside Irag,even if the
country has not been fully liberated. [NB: Under this plan, the composition of the
Provisional Government would remain unchanged from Phase One, i.¢. it would be
composed of external oppositionists elected at the conference, It could expand its
ranks to include selected other individuals of proven ability, if a two-thirds majority
of its members confirms the appointments.] The role of the provisional government
would be to maintain security, reform military and Jaw and order institutions, and
handle resource management, provision of services, and administration of
govemment agencics. It would also implement a de-Baathification program, as set
out in Section 4.0.

Meanwhile, the opposition conference Assembly would reconvene in Baghdad afier
liberation as a Constituent Assembly. The Executive would recommend criteria to
the Assembly for doubling its size (e.g. to 200) by adding an equal number of
representatives from inside the country, e.g. based on winners of local elections held
within 12 months of the fall of the regime, or the selection of notables. Expansion of
the Assembly to full size would be completed within 12 months. The primary task of
this expanded Constituent Assembly would be to develop a constitution prior to the
end of its fixed term, whether 24 or 36 months. The draft constitution, and a draft
electoral law, would then be submitied to a national referendum. In the course of its
work, the Constituent Assembly would establish working committees to address the

- issues of truth and reconciliation, ammesty, nationalities, a Bill of Rights,
repatriation/displaced persons, community relations, preparations for a census, and
details of how federalism will work. All issues not specifically the province of the
Assembly would be the responsibility of the Provisional Government.

In addition to this political roadmap, there is a detailed discussion in the Coordinating
Committee paper of transitional justice and accountability issues. It proposes creation of
an Office of the Ombudsman (a la Bosnia) as a watchdog mechanism over the Executive
and Legislative branches to protect against human rights abuses and discrimination. It
lays out proposals for de-Baathification, judicial reform, and reform of the military and
law and order forces [NB: led by individuals currently outside the country.] There are
discussions of the issues of federalism, and separation of state and religion, thus
previewing important issues that the Constituent Assembly would address.

To their report the Coordinating Commiitec report atlached five Appendices:

Appendix 1 - The Summary of Proceedings of the DPWG Meetings Held on
September 3-5, 2002. (This had been prepared by NEA/NGA and circulated to all WG
participants.)
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Appendix 2- Input received from various participants on the issue of Federalism.

These included, in order:

B A Summary Report of various inputs, prepared by !
this paper notes that the Kurdish Democratic rarty
s detailed proposal for two federal regions can be found online at

http://www birayeti-xebat.net/dastor/dastor.html);

W A separate commentary on federalismolicited from political ScicntisD

B A paper setting oui l:roposal for a five-region federal state;
W A paper by the other 1ederansm co-coordinator,l Ianalyzing the

issue and setting out his proposal for a three-region Jederal staie (iwo Arab, one

Kurdish regions);
B A contribution by sz the Iraqi National Movement suggesting seven-

eight provinces;
8 Detailed responses to the Federalism portion of the questionnaire from

sugpesting six provinces or converting lraq’s existing 1

governorates into provmcesmsu ggesting separate Kurdish federal
region, with rest of Iraq divided into 1> regions), and an unidentified member
(suggesting i :

B A paper by Ilhat argued strongly for a binational federal state, with
localities o1 30,000 or more located in border regions having the option of choosing
1o which region they wish to belong. ,

W More Federalism questionnaire responses fr favoring 14 or 17 -
provinees), a response in Arabic solicited by roin tie Assyrian Patriotic )
Party (on all four main topics, favoring a bicamerar legislature, including an

Assembly of Nationalities in which each ethnic group would have equal

re.E.resentation) uggesting three federal regions),

L%

proposing IIve to seven provinces)

Appendix 3 - Input received from participants on Human Rights and the Rule of
Law:

W This section dealt, among other things, with the idea of a Bill of Rigltts, as well as
how to safeguard cultural, group and minority rights, women’s rights, and religious
rights.

® Theoycstionnaire responses came froml I

Appendix 4- Input received from participants on Transitional Issues.

B A commenta the ition period (in Arabic) by
| Another byl l
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B A proposal b at differed from the Coordinating Committee paper’s
emphasis on a determimative role for the external opposition, Faﬁer
suggested instead a Sovereignty Council of three notables (ffom ; center, south)
that would oversee the work of Iraq’s existing ministries, governorates and
municipalities. These notables would have no political role following the transition
period. Most state bureaucrats would be retained. The proposal also called for a
political advisory assembly, a dignitaries advisory assembly, and a military-security
council. These assemblies would allow Iragi groups contending for power to have
input, but not decisive influence, during the transition period. The four councils

would create a constitutional assembly to develop permanent political institutions.
B Comments by

Appendix 5- Input received from participants on Civil and Political Rights

® A paper b)l
W Questionnaire responsesf

|
Additional Assyrian papers, provided b - also appended at the
end of the Coordinating Committee’s repOr=Tm :
® One in Arabic from the Assyrian Patriotic Party (US office in Chicago) providing
additional comment on constitutional and legal issues;
> submitted b)l

B _An Assyrian perspective on “The Proposed Kurdish Constitution,”
Ialifomia.

|

Other papers and books circulated at the meeting, but not bound together with the
Coordinating Committee’s report, included:

® “Form’ and ‘Substance’ of Democracy in a Post-Saddam Hussein Irag,” by Abdul
Aziz Said, distributed October 10, 2002 at DPWG session I1.

W “What Makes a Strong Leader? The Power of the 99 Names,” ibid.

B “Notes on ‘Inside and Outside the Pain’: The Heartbreak of the Arab-Israeli
Contflict,” ibid. ,

W “The Form of the Transitional Authority in Iraq,” unidentified I

® “How to Achieve Democracy in Irag,” op-ed by Laith Kubba in TIRancIal Timee,
October 2002,

® “Halfway Through Democracy: Iraq’s Transition Options,” a paper presented by Isam
al-Khafaji to the Naval War College, July 18-19. 2002

M “The Ca:i for the de-Baathification of Iraq,” b)I

n Task Force on ‘Addressing Urgent Civilian and Humanitarian Needs, and
the Right of Retumn,” by
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_ ® The Future of Democracy in Iraq, a book by Muhammad Abdul Jabbar.
B Islam and Democracy in the Battle for Contemporary Nation-Building, ibid. .
. n The Islamic Accord Movement in Iraq, official statements and communiqués,
1996-2002.
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WORKING GROUP: DEMOCRATIC PRINCIPLES
TASK FORCE: FEDERALISM
COORDINATOR: B6

SUMMARY REPORT

Introduction:

Democratic Principles Working Group met for the first time in Surrey, England on September 3%-
5™ 2002 to discuss and recommend conceptual plans for the transformation of the state of Iraq
from the current dictatorial system to a democratic pluralistic federal system. Thirty-Two
participants took part in the meeting reflecting a rich and diverse combination of expertise from all
parts of Irag. The Working Group split into Four Task Forces defining the main elements
impacting a future democratic Iraq, they are;

1. Federalism

2. Human Rights and the Rule of Law

3. Transitional Issues

4. Civil Seciety, Civil and Political Rights

Participants joined the above task forces to better explore venues from a variety of angles and
present options and recommendations to the Politicians for review and consideration. The
Democratic Principles Working Group shall discuss these reports during the coming meeting in

England on Qctober 10-11 2002. '

Federalism:

Each participant gave a vision about federalism for future Iraq based on his/her understanding of
what would federalism add to Iraq in general and what would it add fo specific national/religious
communities in particular. Positions varied from simply decentralizing the civic authority to full
ethnic separation between Irag’s two main nationals, namely the Arabs and "the Kurds.
Nevertheless all views agree that Federalism is a favorable solution for Iragq.

Options for Federalism:

1. Nationally Based Federalism, (Two-Region Proposal): One submitted proposal is based on
purely national division that splits Iraq into two regions, one for the Kurds and the other for the
Arabs. Lesser national groups shall enjoy full citizenry anywhere they may be with full rights
to national education and expression,

ADVANTAGES:

¢ One may argue that having two peaceful neighbors within one political entity is a better
solution for a peaceful and stable Irag. Both Arabs and Kurds would be relieved from
continuously checking suspicious intents of each other.

s The aspirations of both Arabs and Kurds would be fully realized within their respective
region.

* Each region would be fully responsible for improving human rights of its people and
developing the public sector.

UNCLASSIFIED




UNCLASSIFIED H

Democratic Principles

'Fid::ﬁsm' B6

- ‘ 20f7

" DISADVANTAGES:

* A purely national federation has the potential of igniting ethnic tension and conflict in areas
with competing claims. One participant argued that ethnic tensions existed in a non-federal
Iraq, so federalism could not' make a bad situation worse.

* Since over two million Arabs and Kurds live outside their traditional regions, any ethnic
tension may jeopardize their safety and security. -

‘e It is difficult to draw borders based on national composition for each and every city, town
and village in Iraq due to population migration, voluntary or forceful over the past eighty
years. -

* Another issue of contention is defining cities such as Kirkuk without one dominant national
group, but with a mix of several populations that competed for dominancy aver the better
part of last century.

* Borders drawn on pure national lines tend to create an envifonment conducive for
nationalism and ultra nationalism to flourish with all its ugly baggage including ethnic
cleansing as a worst-case scenario. Again, one participant argued that nationalism and
ultra-nationalism actually flourished under Saddam Hussein’s central government and
would not expect federalism to add anything more.

* Citizens of Iraq may feel foreign and potential largets for carrying the wrong ethnic
composition in the wrong place at the wrong time.

* The rest of Iraq’s national groups such as the Turkmen, Assyrian, Chaldean and others
would feel left out from the equation and would continue to live as minorities with lesser
rights whether they lived in their traditional areas or elsewhere.

* With time the two regions may drift apart because of reduced common programs and
interest and because national pride may become the dominating factor for future programs
leading the two regions to permanently separate.

2. Nationally Based Federalism (Multi-Region Proposal): Two theoretical proposals were
submitted based on redrawing Iraq based on national groups tegardless of population or .
geographical size. Anywhere one group exists or existed is where the borders are drawn for full
self-rule. The intent is to award Turkmen and Assyrian the same federal rights enjoyed by
Arabs and Kurds. In addition to the Advantages and Disadvantages listed above, one needs to
recognize that these smaller population concentrations occupy limited geography compared to
Kurdistan-Iraq, which may deem to be economically unviable. The important lesson learnt is
group rights for Turkmen and Assyrian need to be uphéld.

3. Territorially Based Federalism: A number of proposals suggested a geographically based
federalism, whereby national composition does not become the decisive factor for drawing
regional borders. Though Iraq is composed of four distinct geographical regions; deserts,
plains, hills and mountains, geographic federalism is not based on strict topography, but a
combination of geography, population harmony, economy and tradition. The proposals
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submitted range between three regions; North, Center and South to as many as 14 regions
following the province borders of 1950's.

ADVANTAGES:

* A territorial federation if well laid out would encourage tolerance and integration among
Iraq’s national and religious groups, thus leading to peace and stability.

* The focus for future generations would no longer be whom they are born into but whom
they want to be. Future generations would be less driven by national and religious pride
and more driven by improving their financial status and well-being,

* The central govemnment would reduce its interfere in the tegions’ affairs which would give
the regions real opportunities for development and economic viability.

* The regional governments would be more accountable to the citizens of the region, thus
reducing corruption.

* The people at the regions would have more space to express their religious and cultural
tradition away from the central government intervention, whereby all national and religious
communities within the region are partners in this enterprise.

*  When there are more than just two regions; a large region and a small region, focus will
shift away from national concerns to econontical excellence by competing with the rest of
the regions on equal footage, .

DISADVANTAGES:

* One may argue that territorial regions may include so many national groups that make it
difficult to fully meet the cultural needs for each community.

® Another argument would state that territorially established regions are no more than a plan
to decentralize Iraq into administrative zones.

My proposal is based on a five-region federation whereby each region is composed of roughly 4-5
M people with Baghdad being a region on its own plus two regions north of Baghdad and two
regions south of it. The regions are large enough to be economically viable yet small enough to be
accountable to its people (full proposal attached).

Regions:

The participants had different views about how many regions to split Iraq into. Some suggested
only two regions; Arabs and Kurds, others suggested 3-7 regions, though one participant suggested
14 provinces/regions. I believe that agreeing on the number of regions s attainable at this junction,
wi{h minor reservations by some. However, the most, critical and divisive issue today is not how
many regions Iraq needs to be split into but the actual mapping of Iraq. Any proposed mapping at
this point will find resistance from one group or another, no one map can satisfy most of the
participants of the working groups. Therefore; I find it important to avoid proposing mapping at
this stage but to leave the final outcome to the permanent elected parliament in 12-36 months
following regime change. :
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Government:

By definition, federalism implies two layers of government, one regional and the other national.
Many views were presented about the structure of a future federal government of Iraq, some
suggested a single parliament representing the reglons and others went as far as having full
legislative, executive and judicial authorities by region. All agreed that representation and
participation from all regions is vital for a free and democratic government. The proposal I
presented assumes one elected parliament per region from which regional governments are
established and one federal parliament directly elected by all the people of Iraq from which a
national govemment is established. Finally a house of senate is elected based on ethnic/regional
recognition to ensure participation from all groups and religions inside Iraq. i.e. power is derived
from political representation and accountability is derived from regional representation.

Separation of Powers:

In order for democracy to flourish, it is utmost necessary to separate the powers of the three
branches of government and secure their independence, the legislative authority, the Executive
Authority and the Judicial Authority. This item was widely accepted by all participants.

Authorities of the Regional Governments:

Naturally as the views about federalism vary so do the positions about the authority for the
Regional govermments; from as independent as a sovereign state to simply running the civic affairs
of the region. Education, health, cultural affairs and civic affairs scem to be the authorities all
agree on for the regional govemments.

Authority of the Federal Government:

In the case of Irag, it is necessary for defense, forcign affairs, security, natural recourses, central
bank to be the responsibility of the Federal Government, all proposals submitted agree to that.
Another point of agreement is ta distribute national income from the sale of mineral and natural
resources proportionally among the regions based on population, :

Authority of the Houise of Senate:

- Some participants suggested an upper house and a lower house of parliament. We will refer to the
upper house as House of Senate. The difference in the make up of the house of senate ranges
between election based on ethnic and religious bases 10 ensure recognition, to direct elections from
the regions to ensure proportional representation, to simply be elected from the entire population
regardless of any concern. I don’t see why would it be necessary to elect both houses based on the
same population criteria, which would create identical houses and thus defeat the need for an upper
house. It is necessary for the Senate to have a different definition and composition than the federal
parliament so as to ensure representation of the regions and groups.

-
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The Notes below are prepared by

The Role of Task Forcq Federalism:

* I may argue that the task force is not supposed to write a constitution for future Iraq, but
rather provide guidelines, ideas, propose concepts and come up with positions. National
debate in the post Saddam Iraq would lead to writing the constitution for Iraq. The task
force ought to set the direction of current and future political debate. Writing the
constitution is the sole right of the Iragi people. If we take such rights away from them
now, it will devalue the whole dream of eliminating dictatorship.

» The Iragi people shall elect their representatives to draft their future constitution, which

will be put to a national referendum for approval. It is only via a legitimate forum of

* representation that a constitution is debated, ideas are generated, principles are adapted and
the whole framework of the structure of govemment is drafted.

» The purpose of any constitution is fo set the structure of how government is organized,
decisions are made and conflicts are resolved within the political system, The constitution
is not set up to reshape society or alter its culture. Only social revolution may do that
through a long historical process. Iraq’s future constitution ought to agree with existing
socio-cultural parameters,

* The constitution aims at conflict resolution not crisis management. Crisis management is a
public policy of future successive governments and administrations. Hence, in debating
constitutional issues we may not settle for half-solutions or compromised positions for the
sole purpose of reaching deals between conflicling parties, but rather work hard in
achieving workable solution to end present and future conflicts and political deadlocks.
Constitution is not only a solution for present circumstances but for future anticipated crisis
as well,

* The anticipated crisis and constrains that may be taken into consideration are not only
domestic but the more urgent in nature as in the case of Iraq are foreign, pressures that are
generated beyond Iraq’s borders. The regional as well as the international demands must be
addressed in any future constitutional framework. Afier all, Iraq does not exist in a vacuum
and its political crisis by-and-large is not of solely its own making, some are imposed. The
current crisis to change the nature of the regime in itself is not completely domestic in
nature, but rather an international demand that challenges Iraq.

* ' Taken the above ideas in mind, I would like to underpin some basic conceptual views about
the main elements proposed in this report;.

Republicanism or Democracy:

The basic element of both concepts is that sovereignty resides, with the people, the general
public. In practical term is that the decision-makers in the country are elected periodically. As
precondition to achieve such goal, political rights ought to be guaranteed and protected in order
to perform frequent, periodic and competitive free elections. Hence, popular sovereignty will
guarantee for us the elimination of dictatorship and provide the people of Iraq frequent and
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peacefully successive governments. Such resolution will eradicate the legitimacy of military
coups and violent transfer of power fo any political group or party, which has been the il that
plague the political life in Iraq. The current political system that was bom after the British
invasion of the early 20" century rested the legitimacy with the leader, the head of the state,
whether a king, a president or a military general. The leader was actually the sovereign. So the
issue here is not having free and periodic elections, or to advocate for some political rights but

‘rather to make people the sole holder of sovereignty. It is only then that we can say we

eradicated dictatorship and the abuse of power by any person or group.
Federalism:

The sole purpose of federalism is to set up two tiers of governments, local and national. If the
option is taken for federalism, in doing so we need to institute a clear line of jurisdictions for
each tier of administration. Thus, there should be no conflicts and repetition of duties and
responsibilities. One administration may delegate some duties and responsibilities to the other
but in no way should we institute two sets of governments that are hybrid in nature. Therefore,
the duties of each should complement one another, but not in a fashion that is incongruent with
each other. The political system should work in a feasible manner in order to serve the people;
however, it is not the purpose of each tier of government to put demarids on the other to
achieve political gains. The aim of federalism in Iraq is not to rectify the past, but to the
contrary it’s to find a workable solution for the future, so both layers of government should be
compatible and functional. So the rule of the game is not only check-and-balance, but rather
division-of-labor too.

This is on the domestic side, but in the case of Iraq, international constraints have some
demands on the political sctup and structure of the state. In that sense, the framers of the Iraqi
constitution and political structure ought to be aware of Iraq’s neighbors’ sensitivities and
regional power concems, otherwise if such demands are not taken into consideration, it will
eventually lead to foreign interference in the Iraqi political affairs leading to instability. The
ace card Saddam holds before the international community to legitimize his dictatorship is that
his authority is the factor that holds stability in the country, his demise will lead to the
fragmentation of the state. We ought not make his prophecy/wishful thinking come true,

Therefore, key to a successful and survivable federalist system in Iraq is to be acceptable to the

* regional power and to the international system.

With this in mind, federalism is not a solution for sub-dividing the country along ethnic or
sectarian lines. It may not lead to a peaceful recipe for future fragmentation of the state of Iraq,
but rather to a bloody (un) civil war among the tens or so minorities that make up the Iraqi
people, which eventually leads to regional power interference, and to occupation. We must
keep in mind that the integrity of the Iraqi state is guaranteed as one unit not by choice of its
inhabitants but rather by the makeup of the balance of power in the region. So federalism is not
a recipe for Balkanization of Iraq, this option is an intemationally established red-line we
ought to respect. Other than that, we may devise any solution that may federalize Iraq but not
along ethnic or sectarian lines. The number, shape and form are not of concem to the
international community, but rather the future stability of the Iraqi state is.
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Parliamentary System:

The last component that needs to be addressed is the nature of the political administration of
the future Iragi state. My idea is to propose a parliamentary system in Iraq instead of a
presidential one in order to insure the rise of effective political administrations and
governments instead of strong political leaders, which is one of the ailment of not only the
Iraqi state but rather of the entire political system in the region. A presidential system, or
monarchy, may give rise to new pharach or charismatic leader that may grab power with
legitimacy of popular vote. But in a parliamentary system, the rise of even a “Churchillian”
hero may not be able to survive a parliamentary scrutiny and political feud. The parliamentary
system allows the rise of consensus govemments. And in the situation of Iraq, where so many
diverse political parties and groups exist, forming political alliances that comprise many
political parties and factions is the only way to form a government. In such a framework we
can insure that every organized political input is channeled into the system. So every voice is
heard and taken into consideration. '

Another devise that must be introduced into- our future political system is the bicameral
chambers of representatives in order to reduce the abuse of power and eliminate hasty
decision-making process. The bicameral system will prolong the public debate, which
eventaally will insure the scrutiny of the political policy-makers. :

The Upper Chamber is to represent the local entities and principalities that make up the Iragi
state. 1l should be devised by law a way to have representation of ethnic, sectarian, and
national minorities that make up the Iragi people. Such make up can only be devised with
accurate census of the Iraqi people in the post-Saddam era. Each social group will be given
representation according to a formula other than simply its percentage but in accordance to jts
presence across the country with a minimum of one representative in any case regardless of
their number.

In such format, the upper chamber will consist of social representation.

The Lower Chamber shall consist of political representation. To insure that every political
party or group shall have a voice in the lower chamber, a proportional representation voting
process should be instituted for the election of the lower chamber. Government, hence, will be
formed from within the rank and file of the lower chamber.

Judicial Branch:

Finally, any political system may not get a clean bill of health without having totally
independent judicial branch that will ensure the due process of the law. The government will
select the Judges based on merits of qualification in jurisprudence. To ensure a clean selection
process, judges need to be voted in by the lower chamber, and for the independency of the
judicial branch, judges should be accountable only before the upper chamber,

Irag, due to its composition of multiple social groups and nations, must have two court i
systems: ‘

1. Civil courts at the national level; and

2. Recligious/personal law courts at the local level.
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FEDERALISM FOR IRAQ

History and Lessons Learned:

Not in almost a century does Iraq have a real second chance to re-write its constitution and its form
of government. The Constitutional Monarchy experience of the 1920’s at the end of WWI and the
breakup of the Ottoman Empire presented a challenge for Iragis for self-rule that ended up in a
disaster. Among the many elements to blame are the Iraqis themselves who instead of utilizing the
democratic opportunity to advance Iraq by maximizing participation, a group of politicians
amassed power in Baghdad and denied it to the rest of the country. Power corrupts and it did in the
case of Iraq. Baghdad and Baghdadis enjoyed real improvement in living standards including
health, education, housing and job opportunities at the expense of the rest of the country. As power
centralized, it became a tempting target for political rivalries to hijack. The environment of
centralization generated a social elite' that enjoyed wide privileges through its control of power.
Rising oil prices in the 1970’s introduced overnight wealth to the central government that used it to

" .expand and sustain a growing army and security agencies besides developments in and around
Baghdad and some other cities. The newly massed wealth and power in the hands of a few at the
central government presented the perfect environment for abuse of power and the spread of terror
throughout the Iraqi population and especially against ethnic groups that were feared by the
politicians in Baghdad such as the Kurds, the Shiite and even Sunnis who challenged the authority
of Saddam’s Ba’ath. Iraq under Saddam Hussein in 1979 entered its worst chapter of bloodshed
and repression by the government against the people, whereby the rule of law ended and the rule of
the jungle began,

Federalism and Democracy:.

A strong central government produced dictatorship and abuse of power at the expense of the
regions. The reverse is what is needed today, democracy and federalism or de-centralization. Irag’s
population diversity vooted in Iraq’s history makes a unique case for democracy and power sharing
to succeed. Arabs, Kurds, Turkmen, Assyrian and Chaldean on the ethnic division is somehow
meshed between Christian and Moslem both Sunni and Shitte on the religious division producing a
unique population matrix. Each group celebrates one period of Iraq’s history that it believes
expressed great achievements by its forefathers, Such a mosaic of people intermingled in history
over the same land makes it difficult to develop regional authorities on purely ethnic bases. Iraq’s
varying geographies have created environments conducive for diverse population to harmonize
over the years. Therefore, I find it more suitable for a country like Iraq to establish federal regions
based on geography, population harmony and economic viability in order for it to succeed and
develop.

The Regions;

The concept here is to smoothly transfer the authority from the present central structure of 18
provinces into a Five-Region Federal Structure, the current province borders would be our basic
authority unit.
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Baghdad: the largest province in Iraq by population has the most diverse yet harmonized
population among all provinces. Therefore the first.region would be the entire province of
Baghdad, referred to as Baghdad Region.

Kurdistan: The sccond Region is comprised of the north provinces with a large Kurdish
and other non-Arab population living in mountainous to hilly topography, this is referred
to as Kurdistan Region comprised of; Sulaimanya, Erbil, Dohok and Ta’meem.

Jazira: The third region is where 2 majority Sunni Arabs live in open fertile to arid lands
along the two rivers and the Jazira desert, referred to as Jazira Region including; Ninewa,
Salahudeen, Anbar and Deyala,

Kufa: The forth region revolves around the shitte shrine cities of Karbala and Najaf and its
surrounding sphere of influence including fertile agriculture land to arid deserts to the
west, we shall refer to it as Kufa Region made up of; Karbala, Najaf, Babil, Qadesseya and
Wasit,

Basra: The fifth and last region in the south is where the port city Basra lies plus the
marshes and fertile agriculture societies live, it is referred to as Basra Region and includes
the following provinces: Basra, Misan, Theeqar and Muthanna.

Advantages for having Five Regions:

The intent for having five regions is to create an atmosphere for Iragis to improve their livelihood
through competition yet to preserve their heritage, socially, culturally and religiously.

1.

Each region is made up roughly of 4-5 Million populations that are somehow in harmony
and share lots of cultural and religious commonality.

Competition will evolve on the regional level for economic development, jobs and social
services, leading to competition over attracting capital and human resources from other
regions.

Each region is large enough to survive yet small enough to be accountable to its local
population,

The devolution of Apower away from Baghdad will no doubt reduce the population pressure
on Baghdad and reverse the migration trend away from the capital into the regions.

Ethnic and religious groups shall have more say in their affairs, thus expressing their
national and religious identities more freely away from central government intervention.

Since economic opportunities and not ethnic pride is the incentive for coming generations
of Iraqis, Iraq will maintain stability and peace under a federal democratic system.

Separation of Powers:

In order for democracy to flourish, it is utmost necessary to separate the powers of the three
branches of government and secure their independence, the legislative authority, the Executive
Authority and the Judicial Authority.
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Regional Parliaments:

Each region shall elect its own Regional Parliament for a fixed term of Four Years renewable. The
Regional Parliaments shall be in charge of legislations concerning its own regional issues as
stipulated by the Federal Constitution. The voting precincts are based on 1 representative per
50,000 populations or creating somewhere between 70 to 100 Members per Regional Parliament.
The Regional Parliaments meets at the Regions’ capital. When mapping voting precincts, priority
is given to configurations that assure a contiguous concentration of a group that is smaller in
population compared to other population groups in the same Region.-

Regiohal Governments:

Each Regional Parliament shall form a Regional government from Members of the Regional
Parliament in any combination that is approved by the Regional Parliament.

Federal Parliament:

Besides the Five-Regional Parliaments, there is an elected Federal Parliament based in a district of
Baghdad designated for Federal Offices only. The Federal Parliament is directly elected by the
entire population based on a voting precinct of 1 Representative per 100,000 populations and for a
Six-Year term rencwable. It is suggested that every two adjacent voting precincts at the Regional
level are combined to form one voting precinct at the Federal level. Thus creating a Federal
Parliament made up of roughly 200 to 250 Members at the Federal Parliament.

Federal Gaovernment:

The Federal Parliament shall form a Federal Government from Members of the Federal Parliament
in any combination that is approved by the Federal Parliament and by the House of Senate.

House of Senate:

One House of Senate based in Baghdad is made up of 5 elected members from each population
group (total of GO-G5 senators) with veto powers in matters related to religious and national
expressions and institutions. The intent of engineering the House of Senate is to oppose majority
domination by one population group through representation of Iraq’s national and religious
identities. Mapping shall break up certain regions to assert representation from smaller
communities, i.e. empowering certain regions at the expense of large homogeneous regions.
Senators are elected for a fixed term of Six-Years renewable. |

Authorities of the Regional Governments:

1. Civil Services include; police, fire fighting, street maintenance, utilities, building permits
ete.

2. Education in conjunction with the Federal Programs

3. Health Delivery in conjunction with Federal Programs
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Regional Economical Planning.
Cultural Affairs. .
Property titles and transfer of property.

" Environmental Protection in coordination with Federal Programs.

Local Transportation and Roads

Authority of the Federal Government:

The Federal Government shall pay for tﬁe Federal budget based on an agreed fixed percentage of
the National income from minerals, taxes etc. the balance is distributed among the 5 regions based
on their populations. '

1.

VLN e

Draw foreign policy and diplomatic and consulate representation.

Sign international treaties and agreements.

Defense and armed forces. '

Print the national currency, plan monetary reserve policy and execute federal loans.
National Economic Development Planning.

Federal Budget and Balance of Payments.

Federal Security.

Citizenship, immigration and residency for foreign nationals,

Mincrals and Natural Resources.

10. Environmental Protection.

11. Water Resources and Managément.

12. Power Supply and Grid Management

13. Tourism and National Parks.

14, Postal Services.

15. National Transportation such as Railroads, Highways, Airlines and Sea Lines.

Authority of the House of Senate;

I.

W

b

Select Amongst them the Post of President, which rotates annually. (In case a Referendum
in Iraq chooses a Monarchy, the post of President is deleted accordingly)

Select the Supreme Court Judges for Life.
Approve the Post of Prime Minister and accepts his/her oath of office,
Approve the Federal Government and accept the oath of office from the Ministers.

Veto issues related to religious or ethnic expressions anywhere in the country.

- UNCLASSIFIED

B6




. ]
UNCLASSIFIED
Waorking Group: Democratic Principles
Task Force: Federalism
B6|
. 1172512002 .
- : 50f5
6. Approve legislation by the Federal Parliament and the Regional Parliaments,
Stability and peacé will flourish in a federal democratic Irag when the following principles are
declared; ) -
1. Respect for freedom of expression, thoughts, belief, peaceful assembly and the likes.
2. Respect for transfer of power by peaceful means through free, fair and democratic
elections. .
3. Respect for the principle of multi-political parties and peaceful political opposition.
4. Emphasize the separation of powers among the legislative, executive and judicial branches
of government. :
5. Separation of state and religion.
6. Maintain the independence of the judicial branch of government.
7. Separate the military establishment from politics and party affiliation.
8. Establish High federal constitutional court in charge of overseeing the application of law or
the breach of law’'in light of the rule of law.
9. Grant equal and responsibilities and rights for women to that of man.
10. Ensure freedom of religious belicf. Institute the principle of religious, ethnic and intellect
tolerance. Respect for human rights in accordance to the UN charter for human rights.
This Report is prepared as option TWO by: _
B
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1. The Case for a Binational Federal State:

A) There is not textbook formula for the advantages of federalism simply because it
depends on the circumstances of each country and the ways each component of a
given society perceives its status within that country on the one hand and its
relationship with the other component(s) of that society on the other.

For this reason, Kurdish nationalist aspirations (as well as those of other ethnicities in
Iraq) must be distinguished firmly from other demands Jor equality, such as those
made by the Shi‘a. All Iraqis must realize that despite the present regime’s crimes
against the Kurds, the latter’s plight has not begun with the rise of the Ba'thist regime.
A culturally and linguistically distinct nation, whose territory is more or less well-
defined within Iraq and who has been living on this territory uninterruptedly for
thousands of years cannot continue to live within a predominantly Arab polity. The
main advantage for a binational Arab-Kurdish federal state_would be the end of a
hemorrhage that has started since the formation of the modern Iraqi state,

As the Kurds finally achieve their self-rule, establish their own political democratic
institutions, run the bulk of their internal affairs by themselves and participate on an
equal footing with the Arabs and other ethnicities in the Jederal institutions that run
Irag, the path to a peaceful, equitable and democratic Iraq would be set.

B) Disadvantages: If federalism could be built on a firm basis that clearly defines the
powers of the federal state and those of the two federal regions, I can see no long-term
disadvantages. However, in the short-term the process of delegating powers from the
center and consolidating the powers of the federal regions will inevitably produce
tensions and frictions. The main frictions that should be dealt with fimly and from
the outset are the relationships between Turkomans and Kurds (a proposal to
address this question is laid below). Another source of friction will emanate from
the likely Kurdish attempts at asserting their right of self-rule afier decades of
discrimination and suffering. Such attempts might lead to arousing reactions from the
other predominantly Arab region where sentiments of loss of control over the Kurds
would almost certainly be manipulated by populist politicians.

C. Powers of the Central Gevernment: Defense, foreign policy, federal budget, .
border controls, constitutional (supreme) court, federal resources (oil), federal
legislature, federal security. )

D. Provincial Authorities: Local police, local budget, infrastructure, taxation with a
proportion of resources allocated to the federal govt,, regional legislature, civil courts,
school system and higher education, regional economic policy.

E. Bicameral Parliament: I strongly believe that this system is highly suitable for
Iraq’s conditions for the establishment of a viable democratic system in which the
majority does not abuse its power. Regions should have equal numbers of seats in the
upper chamber (the US Senate example). In this case, not anly would the Kurds have
a fairer share in the federal affairs, but also the Turkomans, Assyrians and - N
Chaldeans. In the meantime, such a stem can puarantee fairer representation
of the different confessions without consecrating a sectarian division of powers.

Any locality of say a population 50,000 that lies on the borders between the two
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main regions wonld have the right to choose the region to which it should belong,
Most Turkoman lacalifies belong to fhiy

ory. And this would put pressures
on the ional governments to give them sufficient riphts in order to_induce
them not to join the other regsion. These Iocalities moreover would be
apportioned seats in the upper house fo guarantee their re resentation. Sunni
Arab governorates (muhafadhas) or sub-governorates Al Zubair and Abu al
Khasseb in Basra, e.g.) would have a better representation under such system.
However, an upper house need not be based exclusively on regional representation, A
constituent assembly can discuss, for example, if half or one-third of its seats should
be apportioned on other bases: e.g. representatives of the different associations:
professional, business, trade unions, men and women of letters and arts, religious
dignitaries of all confessions, etc.

F. Regional and Provincial Institutions: Here we have to distinguish two types of

decentralized institutions: those belonging to each of the two federal regions on the
one hand, and institutions that should be empowered on a governorate level (the
example of the Europe is very useful in this respect where elected municipalities have
a big say in running much of the daily lives of its citizens),

Regional institutions should be established to fulfill the functions sugpested in
paragraphs C &D. Thus we will have regional ministries for justice, education, health,
interior ministries running the local police and security forces, ministries dealing with
economic jssues (finance, trade, agriculture and industry), as well as ministries
running the public works of each region.

On a municipal level, Iraq should do away with its stifling centralized and
bureaucratic system by devolving many functions to the elected governorate bodies.
Budgets should be allocated to each governorate through locally imposed taxes and
transfers from the federal budget to help the destitute governorates and to hinder the
widening of regional disparitics. Governorate bodies should decide how to allocate
their budgets between the various health, education, social security, pension funds
public works and economic affairs. Obviously this should be carried under the
existence of unified, nationally approved guidelines: a unified curriculum, a nationally
approved minimal wage, etc..

¥, Security Apparatuses: -

This is one of the thorniest issues that will face any future government, given the
legacy of tyranny and lawlessness. The historical fears of Kurds, Shi’a, religious
minorities (we tend to forget that entire sects were banned and prosecuted under the
Ba’thist regime: the Baha'is, and Ismailis, as well as atheism and religious conversion
of Muslims, e.g.). Hence lacal police must be empowered not only on a regional level,
but also on a governorate level. Their powers should include any non-federal
. violations of law. So rather than the centrally-defined functions, ie. that the
persecution of the central security is the rule and that of the govemorate is the
exception, Iraq requires the opposite mechanism. Crimes against the state, espionage,
etc., politically motivated crimes against national institutions or figures, are the
prerogatives of the federal security apparatus, the rest belongs to the regional and
local levels. This mechanisth should be accompanied by a coordination mechanism
that ensures the effectiveness of the rule of law.
As a first step, and given the high level of politicization of the security apparatuses
under the Ba’th, Iraq will have to dismantle the latter and begin by rehabilitating and
upgrading the least politicized apparatuses: the regular police force and emergency
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police (Shurtat al Najda), and to a lesser extent, that of the General Directorate of
Security. A level of corruption will have to be tolerated at a first statge,

: G & H: The answer is clear from the above: mainly nationally-based (and not

) “ethnically-based). As for the number of provinces, I envisage only two republies or

. regions, provided that a bicameral system and empowered governorates accompany
that to sccommedate the concerms of Shi’a and others.
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The Form of the Transitional Authority in Iraq

The transitional authority should consist of a Supreme Council headed by the Transitional
President and with member representatives for all ethnic groups, political parties, and
tribal and religious groups in Iraq. Two other councils, the Military and the Ministers,
will fall under the authority of the Supreme Council while the constitution work group
drafts the constitution, the final version of which will be voted on by the Supreme
Coungil.

Strategies in Dealing with Transitional Iraq

1-General Comments about the term “Transitional Authority™;

Before overthrowing the present regime in Iraq, using of the term “Transitional
Authority” is more appropriate than “Transitional Government” because the latter would
cause more friction and competition for power. However, when the present regime is-
overthrown, the term Transitional Government should probably be adopted because it
conveys more authority and it permits the governing body of Iraq to have more
legitimacy and credibility in entering into agreement with other governments or with the
United Nations or NGOs (Non-Governmental Organizations).

2- Maintaining Public Security, Law and Order and the Rule of Law:

It is essential that the Transitional Authority provides public security and maintains law
and order. Otherwise, chaos will reign and nothing can be achieved. To be able to
provide public security, the transitional authority should be supported by security forces.
Hopefully this can be provided under the instruction of the United Nations Security
forces could be supplied by the powers participating in the overthrow of the regime as
well as by the Iraqi opposition forces whether or not they were originally operating from
the outside or inside of the country, The security forces should be large enough to be
coercive against troublemakers, but small enough not to be a constant reminder of the
“Big Brother” oppression of the previous regime,

There will have to be laws regulating and defining the major areas of life under the
transitional avthority from the “Rules of Engagement” for the security force to the
general rules necessary to regulate any civic society such as those regarding commerce,
fransportation, court, welfare, etc.

Freedom of speech, within the boundaries of rules against inciting violence or hate
crimes, should be sacred. ‘
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The rule of Jaw should guarantee supremacy of the iaw over all persons, groups, and
- equality of all citizens under the law regardless of their religion, seat ethnicity, or gender.

3- Preparing for a Constituent assembly and elections.

- Inthese areas, there should be a strong role for the UN, which has much
experience in this field,

. = Preparations for constituent assembly and election should be strongly guided and
supervised by the UN,

- The security force should guarantee free elections.

- Itshould be stressed by all parties, including the US, that every segment of the
Iragi political spectrum has the opportunity to be represented in the constituent
assembly. Anyone who has not been indicted as a war criminal can enter the
elections. : )

- Lists of those involved as possible war criminals should be prepared and these
persons should be prosecuted or arraigned before a Truth and Reconciliation
comrnittee in a fashion similar to that which followed the fall of Apartheid in
South Africa. The rest of the people ate not to be harassed. )

- The Transitional Authority should not demand that candidate for the assernbly or
the elections should be to it’s liking. The main criterion to their participation
should be their competence and stature in the community and their commitment to
a democratic Iraq under the rule of law.

. 4-Dealing with the Institutions, personnel and command structure of the old regime.

Every effort should be made to rehabilitate the personnel of the old regime; not to be
vengeful; and to win them over. We should always keep in mind that the old regime was,
perhaps, one of the.most centrally despotic regimes in the history of the world. Except for
very few people, the rest were tools in the hand of the dictator. Those few in command
-should-be-prosecuted to the full extent of the law.

“Hhezestshould be given every chance for rehabilitation. We should devise a process
siriiar to the Truth and Reconciliation committee used in South Africa after the
overthrow of Apartheid. In such a process, those accused of crimes against society would
be forgiven if they told of all they know and have done. Otherwise, they would be
referred to a criminal court and, if found guilty, would be punished. This would allow for
a“venting” of national anger as it would promote national healing of all wounds and lead
to a healthier psyche for past and succeeding Iragi generations. :

5- Restoring Political life and civil society and establishing democratic processes and

A balance should be struck between freedom on one hand and anarchy on the other hand.

There should be enough leeway for free expression of opinion but not so much freedom
and not at such fast pace so that anarchy reigns.
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These concepts are predictions' of events that are expected to take place during this period
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In the Name of Aflah The Most Merciful and Beneficial

Concepts for the Transitional Period in Iraq

including ideas of dealing with these events and developments, in addition to a work
programme that can absorb these anticipated events and the method of dealing with them as
well as organizing them in a way that will ensure the fulfiment of the political vacuum. It also
includes details about the period of the transitional period and its timing as well as the
responsibiiities which will fall onto the *Transitipnal Authority”. The fiming priorities of these
events can be described during this period in four stages:

First - Phase of destabilization of the dictatorship_reqime, this will begin with the
following signs: :

A-

The political and media pressure for the American military build-up which will lead to the

next point.

A general population rebellion at the same time or some sort of an uprising particularly
following the recent harsh actions by the regime in anticipation of these possibilities:
some of which are; forcing families to sign declarations of not leaving their homes,
barring people from travelling between towns and cities, inability or difficulties in
distribution of food through ration cards and the devaluation of the local currency to
extremely low levels.

The possibility of an orginised Iragi military coup d'tat or even a spontaneous one.

The start of the US military action which we hope will iake into consideration the
following:

(i) Taking every possible precaution to ensure the safety of thee civilian population during
military aftacks the preservation of existing infrastructure,

{iiYTaking every possible pracaution to avoid any attacks or damage to holy and historical
sights. .

(iii) Destruction of all of the regime's media and propaganda facilities.

(iv)The establishment of new radio and television stations to announce to the public the
news and developments of the new government, and this will contribute o a large extent,
to the disillusionment and break-up of the various military command units and even the
internal organizations who are tied up directly to the dictatorial regime which will help to
ease the movement of the population.

(v) The American forces should prepare them self to stay in iraq for a period of two
years.

The preparation for this period will require urgent work to formulate a “Higher Committee
or Council” or even an Interim Government without any announcement, who can be
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given responsibility for taking contro! of this and the following short term periods. This
- Administration should teke the necessary steps to formulate the following committees;

1- Civil Administration Committees for the Cities:

These will need to take full responsibilities for the management of the cities
administrative and security affairs in addition to all other civil matters and its members
should be from the city's own population who are directly connected with the various fraqi
opposition factions, .

2- Relief Committees:
These will take the responsibifity of ensuring that food and humanitarian aids reach all
the cities and towns.

3- Medical Committees:

These wilt have the responsibility of providing medical and health care to people as well
as preparing themselves to deal with the possibilities of the usage of chemical and
biological weapons by the regime against the civil population in particular,

This "Suprame Commiittee or Counci® should also be in charge of formulating a work
programme for managing the affairs of the country following the collapse of the regime.

Two - Phase of the regime’s colla pse

This pericd will begin by the announcement of the “Transitional Administration™ or
“Temporary Govemment" and assuring responsibilities for goveming and running the
affairs of Iraq for a period of no more than TWOD years in any case and taking into
consideration the following:

(i) Capturing all the leadership figures of the so calied; Revalution Command Council, the
Cabinet, members of the national and regional leaders’ council and peaples’ party and
branch members including military, security and intelligence of the regime. -

(ii) Freeze all bank accounts of those members mentioned above in (i) including their
movable and immovable assets and investigate their accounts overseas,

{iii)The baring of any revenge activities by the people against any members of the Ba'ath
regime and the provision of all necessary protections against any acts of violence
towards iraql people and the capture of any one who violates these rules pending their
referraf to the judiciary.

(iv) Abolish all cruel and oppressive laws S~addam's regime imposed on the Iragi people,
which resulted in dsportation of thousand of Iraqgis, confiscating they assets and
detaining their children in prisons. Also to work on reinstating their confiscating rights
legally. .

(v} The reestablishment of the legal and judicial systems and erganizations in a manner
that would give particular emphasis on the principle of total autonamy of the judiciary as
well as the adoption of a proper listing of the Courts and their rankings. Work must
commence in eamest to dismantle all exceptional rules and regulations that have been
imposed by the dictatorial regime which contraindicates the movement ang
implementation of a demceratic rule in the new frag.
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(iv)Re-build-the lragi Amy in a manner that will ensure the professional and military

- conduct of this profession and distancing it from any political role. It must alsa he
established away from the discrimination of religious sects and/or racial differences and
educate them to ensure their absolute foyalty to their country rag.

The reduction of the number of the Iraqi army’s conscripts must be a basis for the
building of an effactive and professional military that is commensurate with the reat
needs of the country to defend it. At the same time, particular attention must be given to
the large number of the relieved army members who must be trained and utilized in the
deveilopment of the Iraqi national economy.

(v)Re-bulilding of the police and security forces in a professional manner befitting with the
belief of providing services for tha population and establishment of law, order and
security and fo ensure that these forces are independent and have no politicat role as
well as avoiding any discriminations for religious sect and/or racial differences.

{vi)The adoption of an effective and well planned media policy to help the people of Iraq
to forgiven and establish re-conciliation between the lraqi populations irrespective of their
religious, racial andfor cultural differences. The emphysis should be on forgefting the
dictatorial regime’s past and educate the people of lraq about the adoption of democracy
as a way of life for the future as well as leaming to live with each ather in tarmeny and
respect different opinions in ideology or beliefs and to concentrate on being loyal to their
country Irag.

{vi)The adoption of a new educational curiculum to refiect a new way of life based on
proper humane, respectable and democratic values as well as forgiveness and
acceptance of each others different opinions and beliefs, The datk dictatorial era and the
suffering of our Iraqi people from the regime's barbaric and inhumane treatment should
be studied and reviewed carefully in order- that important lessons can be learnt which
could be adopted in the educational curriculum to ensure that they are not repeated.

The changes to the educationsl curriculum that were made by the dictatorial regime
should take at most priority for a complete overhaul.

{vili) Foreign Policy:

Fareign policy should be planned on the basis of priority for the national interests away
from ideclogical considerations which dictatorship regimes have traditionally suffered at
the cost of national interests. It must also be based on non-confrontational policies
toward other countries or nations particutarly with neighbouring ones.

The most appropriate way of preserving national interests in our new era of foreign policy
is to deal with other countries in a realistic and proper manner that is based on mutual
respect and integrity. .

The Foreign policy should consider the following issues:

A) Neighboyring and Gulf Countries: Iraq has a great deal of mulual interests with this
group of countries which can be summarized as follows:

1. Turkey and Syria; As these two countries are direct neighbours (shared borders) with

Iraq who have economic interests; the transport of iragi off through existing pipelines in
each other’s territories, as well as sharing the two rivers of Tigress and Euphrates; it is
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therefore essential for fraq to have special relationships with them that would ensure
maximum benefits for all sides in economic, agricuttural and industrial terms, '

2. fran: It is imperative that a normal relationship is sought with this neighbour based on
non-interference with each others intemal affairs and the preservation of a sensible and
mutual respect of each country's way of Iife and varying interests.

3. Jordan, Saudi Arabia, Kuwalt and other Gulf Countries:

The establishment of good and special relationships with each of these countries will
ensure complete stability of this whole region. In addition to the fact that the economic
dimension of most of these countries with Iraq, it is most beneficiat to build iriendly and
special relationships with' them which could form the basis for one of the most important
regional policies of Iraq in the future.

B) The Arab and slamic Countries: The foreign policy towards these countries must
fake a relatively calm and sensible approach away from unnecessary coalitions or
gatherings that could have an adverse affect on the neutral foreign policy of lraq. We
also wish to emphysis that the high national and regional interests should be the basis on
which a sound cooperation with these countries is implemented.

C) International Policy: Iraq must adopt a foreign policy that takes into consideration
the United Nations' Chanter and endeavour to work closely with the international
community and developed countries to implement the intemational rules and regulations
vis-a-vis all matters and current issues around the World including the elimination of
terrorism. Iraq's foreign policy should also consider the excefient position the US has
taken and is taking to assist the Iraqi population to get rid of the dictatorial regime,
accordingly we wish to emphysis that this cooperation between our two countries must
not be based on current issues but strategically based and in a framework that respects
each others specialflocal requirements in all aspects.

D} The remainder of the previous era: It is important that this new foreign policy deals
with the issues that have been inherited from the previous government on the basis of

acknowledging/accepting all UN resolutions relating fo the Iragi issue and to work closely
with the Security Council with the assistance of the US in particutar, to lift the suffering
that has been inflicted on the Iraqi people as a direct resuit of the behaviour and activities
of the dictatorial regime. Most importantly, to work on the canceliation of all the foreign
debts, compensations and claims that has been enforced on Iraq during this period and
to establish an interational project for the re-construction of Iraq.

(ix} {9 Soclal Sarvices and labour sector:

We must adopt a social policy that will bring the society back together through the re-
establishment of the rale of the family in the society and the rehabilitation of the people
who have committed political crimes. This sector is charged with the preparation of
educational seminars/classes with the cooperation of the educational and teaching
organizalions to assist and re-qualify the unemployed and in particufar the refieved army
canscripts, .

The role of the woman in our society and ensuring her participation in all Government's
depariments is an essential necessity and is a policy that must be adopted by this sector.

Encouraging people to re-migrate from the cities back to the country is also another
important policy for this sector. :
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Transition Task Force on

“Addressing urgent civilian and humanitarian needs,
- and the right of return”

The followings are preliminary thoughts and topics to be addressed in details
at a later stage. It can serve as a skeleton to a more expanded report,

i Issues to be covered:

1. Assisting the intemally displaced persons homewards. Displaced
Persons and Refugees are one of the most serious consequences of .
compound and complex emergencies are the creation of populations of
displaced persons. These include pedple who are:

forced to leave their homes, usually in search of food, water and
shelter.

non-combatant individuals and families forced to leave their °
homes because of the direct or indirect consequences of military
operations but who remain inside their towns.

2. Forced resettiement due to"ethnically, tribal or racially motivated
reasons.

3. Assisting those Iraqis who will not wait - both refugees living abroad
and internally displaced persons - and go back under their own steam
to rebuild their communities.

4. The voluntary return of so many Iraqgis in the process of repatriation
with the assistance of the UN,

5. Not to be forgotten is the popuiation that remains at home and, even
though they are not "trapped in combat areas,” they maybe in places
that are hard to reach because of political, logistical and/or security
reasons. This population group may end up suffering from many of the
some problems as those who are displaced due to isolation from a
national support structure or access to international humanitarian relief
assistance,

8. Minority communities should be a concem to both the Transitional
Authority and UNHCR. In some areas of Iraq people may be forced to
leave their homes due to insecurity and ethnic tensions others

7. Rural assistance programme

! UNCLASSIFIED
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Il Consequences and effects.

The variety of possible situations generating displaced people makes
generalizations difficult; but the following maybe experienced in varying
degrees:

+ loss of normal sources of food.

lack of shelter and household necessities.
» tack of fuel for cooking. '

» lack of potable water.

» communicable diseases and over-crowding.

+ additional burdens for women, especially as heads of households.
* possible communication and logistics problems.

Il Internal Organisations:

1. The Role of Military and Civil Defence Assets in Civilian and
Humanitarian Needs have to be explored. Within the existing
resources of Iraq, Military and Civil Defence Assets represent unique
technological and logistical capabilities that can be mobilized on short
notice in a self-contained, self sufficient and highly mobile fashion, to
support lifesaving relief efforts. iraq has used its military and civilian
assets and capabilities during the last two wars.

2. The roles of Mosques and Hussainias in distributing food and taking :
leading role as “temporary UNHCR offices” has to be considered H
seriously. _

3. The possible use of the existing Rationing System as Self reliance has
to be fully explored :

IV External Organizations:

1. International Military and Civil Defence Assets.

2. Irag will be in need of international assistance and the resources found
within the intemational MCDA community. The organized methodology
by which MCDA can be deployed is its greatest asset in attending fo
the challenges and associated uncertainties while events of military
action unfolds.
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3. The objective of the UN DHA on "The Use of Military and Civit Defence
- Assets in Disaster Relief," is to create an environment where MCDA
resources can be effectively, efficiently and responsibly coordinated to
relieve the shorifalls of Iraq when in crisis.

4. Liaison with the High Commissioner for Refugees (UNHCR).

5. UNHCR shouild quickly respond to the new developments, esfablishing
a headquarters in Baghdad and expanding its field presence through
the agency operational offices in each and every region (Muhafadha)
throughout Iraq to coordinate protection and assistance activities. Key
sub-offices should be located in Basra, Diwania, Najaf, Mosul and
Ramadi. UNHCR is expected to have between 500-700 staffers in the
country, of whom 250-350 is national staff.

6. The role of the NGOs in both civilian and humanitarian needs and the
process of repatriation should be fully explored.

7. The work of the International Organization for Migration and other
partner agencies are to be considered and coordinated.

8. The role of World Food Programme has to be investigated.
V Budget

A wild estimate of the Budget for the urgent civilian and humanitarian needs
and the repatriation and refugee assistance in the surrounding countries and
internally have should be between $25-$30 every month. This can be drawn
from the escrow account in the BNP! in Paris. :

Vi Code of Practice

There are three basic principies behind every humanitarian action. These
principles are humanity, impartiality and neutrality. Conformity to this code of
practice by the providers in providing humanitarian relief should reduce
potential friction that might occur between military and civil defence relief
personnel and those in the intemnational community that subscribe to these
principles.
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(X) The Environmenta!l and Agricultural sectors:
- The environmental policy must be based on the following:

a) The correction of the environmental'catastrophe that has taken blace as a resuilt of the
water diversion and drying of the Iraqi marshes in Southemn Irag.

b) The comection of the environmental problems caused by the restriction of the water
flows of the Tigress and Euphrates rivers by the Turkish and Syrian Govemments
through serious and sensible dialogue/negotiations with the assistance / intervention of
other important and mutually friendly countries. .

c) The comection of the population condensation as a resuit of the massive migration
from the country to the cities and the adoption of a policy that will provide incentives for
reversing this trend,

d) The removal of land mines and adoption of a sound, speedy and effective policy of
dealing with munitions contamination.

- €) Work quickly and effectively to restore sanitation and health protection units all over
the country including the utilization of the waste in an effective and usefu!l manner.

) The adoption of a hygiene/cleanliness law that will organize the effective
implementation of a cleaning programme for the cities and collection of refuse and waste
disposal programme. Codes should maintain the environment and prohibit and conirol
environmental, agricultural and industrial pollution

As for the Agricultural sector this must wbrk on the basis of:
a) a) Amend the agricultural regulation used in 1958.

b) Encouragement of private sector paricipation through the establishment of large
agricultural projects in all fields including manufacturing. Work towards similar
programmes for live stocks, : ,

¢} The iniroduction of modem technology in all aspects of the agricultural policy.
d) Treatment of land to ensure its fertility and creation of new farming projects.

e} Re-establishment of the importance of the Palm Tree and increase the size of the
green belt programme to increase its numbers particularly as this tree represents the
national heritage of Iraq.

(0 ) Health;

We must adopt a health policy that is based on the re-building of the infrastructure of the
healith units and the establishment of a national health system which provides the same
level of care in both the cities and the countryside alike.

(xi} (xi) Energy:
The development of the oil and gas industry through a policy of complete modernization
of the development and increased production is essential to sustain a sound and strong

economy with particular emphysis on Iraq’s strategic needs and access to international
markets.
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(xilf) Transportation / Communication;

&) Re-establish work to build roads, bridges and emphysis on the internal roads network
to connect the villages and small towns with each other and with the bigger clties.

b) The encouragement of the private sector to establish large transportation networks
" both land and air. .

c) Special emphysis on the re-building of Iraq's rail network.

d) Modernization of all telecommunications networks including interet.

{Xiii}) Economic Sector: .
This sector must first and foremost be based on a free market economy and complete
support and encouragement of the private sector in addition to the establishment of large
investment projects in which everyone should be encouraged to participate, it must also
work towards diversifying the national revenue and not be totally reliant on the energy
sector alone.

Following this brief deseription of the general policy of the “Temporary Government” we
must highlight the other most important issue which this “Authority” must work for which
is to prepare for the democratit organizations.

Three - Phase of the “Establishment Councit” formation.
The selection of the members of this council will ba the responsibility of the members of
the “Temporary Government” and will be for duration of 6 months from the date of the
assumption of the Temporary Government of its responsibilities. The members of this
Establishment Council is recommended to be around 150-200 and there selection wilt be
based on their ability, professional qualifications and sound seputation.

The Establishment Council will draft a new “Permanent Constitution® for discussion over
a period of three months following which this will be put for a national referendum.

Four — Phase three of the Establishment of a “Judiclal / Executive Councll” and
formation of the Government.

This will be based on free natlonal elections to form the various judicial and executive
authorities as per the permanent Constitution. Following these elections both the
Temporary Government and Establishment Council will submit their resignations to the
Judicial / Executive Council to allow the new Government fo take over. Within a periad of
two years thereafter, all foreign military troops are expected to withdraw from Iraq.

Bé6
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How to administrate Iraq and move from “the day-after” to the day when, a would-be
constitutional assembly completes its jobs and calls for a referendum and an election,

The plan calls for creating four institutions to overlook Iraq in transition; a sovereign council, a
political advisory assembly, a dignitaries advisory assembly and a military-security council. The
process led by these four key institutions and the state bureaucracy would then create a
constitutional assembly and other bodies, if necessary. Attempts to cerate these institutions
should start now and continue to develop and take more persons on board later. The sovereign
council will overlook the admin of Iraq’s existing ministries, governorates and municipalities,
and mandating the three councils with temporary powers to fulfill specific political and
administrative roles during the transition period.

The sovereign council is to be of three statesmen- one from the north, the middle and the south
of Irag-, who are designated the powers and authority of the presidency to overlook the
administration during transition, until a new government is elected and a new constitution is
approved. It is critical that the three members of the council should be of undisputed integrity,
above partisan and/or ethnic loyalties, and who are likely to be accepted by the majority of
people in their geographic region as dignitaries with a clear Iraqi national outlook.

During transition, the sovereign council will consult with the three other councils and have
authority to decide on the following: '

a- the formation of an interim administration of central and provincial governmental executive
bodies :

b- the formation of a constitutional assembly

c- the provision of emergency laws and regulations

d- the administration of justice

e- the three councils. -

Secondly, to accomimodates most voices and forces who are contending for power/influence - the
political opposition, the armed militias, tribal and community dignitaries and the army- in three
main councils with specified functions namely; an advisory council of political deputies,.an
advisory council of dignitaries from most regions and communities and a military-security
council. .

The three councils may be initiated now with the exiles and more persons will be added on after
the removal of Saddam. Each council will have an input in and during transition but none will be
allowed to dominate or undermine the process. The major players, namely the two Kurdish
leaders and SCIRI, will have their influence in the formation of the three councils while
participation of other groups will be limited to one or more of the three.-

(The forthcoming meeting of the opposition can become the framework for the assembly of
political deputies and help in the formation of the two other councils)

Thirdly the sovereign council will authorize bureaucrats/technocrats/administrators, from the

previous regime, to continue their civil services, as much as possible, and call upon senior
officers in the ministries to report back to the sovereign council. The other three councils may
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have input on executive bodies but only through the sovereign council, who decides on the
removal or continuity of bureaucrats/technocrats/administrators from the previous regime.

Transitional admin must abolish the revolutionary command council and dissolve the national
assembly, the institutions of the Baath party and intelligence agencies. At the same time,
members of these institutions must be protected from ex-judicial acts and may be used to assist
in the transition. Rehabilitation, amnesty and/or punishment of criminals are to take placeina
post-transition period.

Priorities of the interim admin during the transition

1- Maintaining border security, law and order and control over key assets including army depots
and WMD sites. The Military- Secunty council will play a leading role in meeting this challenge.
2- Responding to environmental crisis and meeting urgent humanitarian needs, which are likely
to follow Saddam’s departure. The dignitaries’ council will play a leading role in meeting this
challenge

3- Maintaining basic service delivery through governmental agencies at central and provincial
level. The state bureaucracy will play a leading role in meeting this challenge

4- Initiating a political process towards a constitutional transfer of power to elected institutions,
deputies and executives. The political deputies’ council will play a leading role in meeting this
challenge
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Interim Adminjistration

o T Exceutive Body
Sovereignty Council W 4 Prime Minister
) ¥ Foreign
Defense
Interior
Environmental
Transportation
Commerce
Education
Justice
Agriculture
Social & Refugee

\ 4

Political Council Tribal & Religious  Military Council
Council

e Inconsultation with the three councils, the interim administration will appoint
a committee to set the rules for the selection of a Constitutional Assembly,
whose role is to draft a constitution
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Interim Administration

o A I Executive Body
Sovereignty Council Prime Minister
(6+3=9) Members Foreign
Defense
Interior
Eavironmental
Transportation
Commerce
Education
Justice
Agriculture
Social & Refugee
Finance
Industry
Oil and Energy
Etc.

3 ...........‘:m [

oo b R

Economic Political Tnfagl & Mlhm? & Judiciat
C 0 C i1 Religious Security C .
ounci ounci Council Council ounci

« In consultation with the three councils, the interim administration will appoint
a comunittee to set the rules for the selection of a Constitutional Assembly,
whose role is to draft a constitution
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The Case for the de-Baathification of Iraq

The need 1o uproot the structure of Baathist control in Iraq has not been addressed in any serious
way by the Iraqi Opposition. Their concentration on the burning issue of removing Saddam and his
henchmen from power has tended to keep this problem somewhat in the background. Wherever the
opposition has confronted this problem, opinion has tended to divide into three camps.

The first camp- broadly reptesented by an alliance of ex-Baathis, Arab Nationalists, and recent
military and civilian converts to the opposition’s cause- have focused exclusively on Saddam and
his immediate entourage. They have basically absolved the party and its institutions from any
culpability in the crimes of the regime. Their concem hasbeen how to entice the existing structures
of authority and contro! of the regime to the cause of the opposition and they basically view the
party and its members as innocent bystanders to the crimes of the regime. They stress that the party
itself has been corrupted and co-opted by the regime and that it would be foolish to alienate the 2
million or so members of the party who can prove 1o be an important prop to any new govermnment.
The Baath Party is seen as, at worst, a well-meaning group of reformers and modernizers, whose
ideals were cruelly bétrayed by a megalomaniac. The programme of this camp would be to win over
the party by promises of an exclusive focus of retribution on Saddam and his immediate entourage
and to absolve the broad membership of the party from any responsibility for the crimes of the
regime. The party itself may be allowed to continue to function as a party in any future post-
Saddam order in Iraq. Those who are deemed to be blameworthy probably do not exceed fifty
individuals. This camp also argues that any broadening of the definition of who is blameworthy
would open the gates of uncontrolled revenge killings that would blight the future of the country,
and that it would be best to forgive and move on.

-
The second camp does not veer too much from the premises of the first camp except by widening
the scope of culpability to cover leading figures of the regime itself, including prominent Ministers,
Govemors, Military and security personnel, and similar such luminaries. This camp believes
probably that some form of public airing of injustices committed would be necessary, and that the
Baath party itself may not be allowed to function as such without major modifications to its charter
and objectives. This camp would tend to look towards an amalgam of the South African and Central
European experience, whereby former hegemonic partics were allowed to operate legally in a new,
democratised environment. They would follow a pragmatic approach of cooperating with the
regular membership of the Baath party in a post-liberation environment, stressing the practical .
needs of administration and continuity. It is probable that no more than several hundred individuals
may be targeted for indictment, while the rest of the Baath party would be allowed to escape any
accounting for potential misdeeds.

The third camp, which up to now has not articulated its position clearly, starts from the premise that
the entire Baathist experience in Iraq has been nothing short of an unmitigated disaster and the party
is directly responsible for providing the ways and means by which the regime has inflicted its
catastrophes on the Iraqi people, its neighbours and the world cornmunity. This camp sees the Bath
party as being responsible for providing the ideology and the machinery that turned Iraq into an
aggressive, violent, totalitarian and genocidal state and that democratisation is simply not possible
unless and until the entire apparatus of control and authority is uprooted. Iraq under Baath party will
remain a potential danger for its neighbours and'a source of instability to the whole region. In this
respect, the Baath Party is compared, in its malicious and brutal hegemony, to the Nazi party, and
that Iraq should undergo a thorough de-Baathification in a similar way that Germany was to be de
Nazified. Although the process of de-Nazification was fraught with problems and halfsolutions
{see the excellent review article by Professor Rebecca Boehling of the University of
Maryland/Baltimore entitled: ‘

** Denazification in Theory and Practice”) and was ultimately abandoned in the early 1950°s partly
due to the pressures of the Cold War, there are nevertheless important lessons 1o be drawn from it.

The Baath Party participated in turning Iraq into a gigantic prison camp and itwould be
disingenuous to claim that the Saadmist state could evolve and develop without the active— and
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willing- participation of tens of thousand of people. If this is indeed the starting premise, then the
purge of a few individuals cannot be the end of the process of de-Baathification. The dismantling of
the entire system of authoritarian and corrupt rule must be the prerequisite for the rooting of
democracy and providing a modicum of justice for those whose lives have been shattered by
Baathist rule. This would need to be balanced by vigilance against acts of revenge and mob justice
as well as the needs of maintaining a functioning administrative order while the process of de
Baathification is under way.

The process of de-Baathification would have to have a number of key objectivés.
First, would be the identification and classification of the culprits,

Second, would be to assign degrees of culpability with appropriate legal and administrative
measures 1o be taken. :

Third, would be to remove such persons from any responsible political, adminislrati;/e, educational
or juridical body. -

Fourth, would be to reinstate those who were dismissed from their positions for political reasons
during the period of Baathist rule,

Fifth, would be to create safeguards for identifying and blocking the appointment or promotion of
any figure who has Baathist sympathies and loyalties or who espouses Baathist “thought”,

Sixth, would be to ensure that Baathist ideclogy in whatever guise does not seep into the public
rcalm and that key state institutions are protected constitutionally from Baathist encroachmients,

The overarching objective would be to re-educate a people who have been subjected to a 30-year
barrage of hate, invective, bigotry, chauvinism, racism, militarism and vainglory, and to ensure that
such a disaster could not befall Iraq again.

The “how"” of the process of de-Baathification is as important as the “why”, If the machinery of de-
Baathification is seen to be fair, just and expeditious then de-Baathification would be seen as a great
boon ta the rooting of democracy in Iraq. Ifit is administered chaotically, unfairly or expediently,
then it would serve the opposite purpose and the whale process would become flawed and
eventually discredited. '

What follows is a suggested policy for de-Baathification. It draws from the experience of Germany
and hopefully avoids its pitfalls, which turned de-Nazification into a programme with a chequered
and truncated outcome. (Once again, Professor Boehling’s paper on deNazification is a vital source
of information on the process that was followed in the US Zone of Occupation.)

The new-post-Saddam administration should legislate for a National De-Baathification Council
(NDBC), with its objectives being similar to those stated above. This would be organised
hicrarchically on a national basis with divisions that would be both geographically and
institutionally based. As such, the NDBC would have divisions covering the various provinces,
cities and towns; as well as divisions covering key institutions such as the educational system
(especially universities and colleges);the judicial system; government-owned economic and
commercial enterprises; the oil industry; and s on. The Baath Party has an estimated “support”
base of two million people. About 50,000 people are cadres who function as leaders, motivators,
teachers and watchdogs. It is divided hierarchically in a cellular structure in the foliowing way:
halaqa (a cell with 2 to 7 people) which functions at the neighbourhood level, firga { a division of 2
to 7 halagas) which functions.in factories and offices, schools and urban quarters shuba ( formed
of 2 or more divisions) which operates in city districts, large towns and rural districts;fir’a (
branches, formed of two or more shubas) which operates at the provincial level: and the Regional
Command ( which is a union of all the fir’a or branches), which reports to an inactive, pan Arab,
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National Command. All the Regional Command members, branches and shuba members should be
automatically disbarred under the de-Baathification rules. Every Baath party cadre or supporter
would be asked to fill a detailed questionnaire as to his role and activities under the Baath regime.
These would need to be corroborated by at least two witnesses. The person would then be asked to
present himself/herself to a detailed interview at the relevant NDBC unit, The NDBC would sit as a
tribunal and would classify the person involved in one of a number of categories, depending on
degree of culpability. Culpability would be defined in the following manner, following Allied
classification of Nazi party members. -

Held office or been active at any level in the Baath party or in organisations related to it.
Authorised or participated in crimes.

Supported the ideology or proselytised for the Baath party.

Gave substantial moral, political or material support to the Baath party or its officials and
leaders.

bl e

In addition, prominent members of the professional and commercial classes who had benefited from
the Baath party and its programmes, directly or indirectly, would also be subject to de
Baathification.

Those deemed culpable of supporting Baathism in whatever guise would then be classified into four
classes. Class I or major offenders would be those who had committed or approved of crimes
direcily. These would be stripped of office and indicted for trial. Class I would be those who aided
or abetted crimes. These would also be stripped of office, but would be tried on lesser offences.
Class IIT would be lesser offenders or those who knew of crimes, which they could have prevented,
or those who had benefited from crimes. These would be suspended from office and obliged to
undertake remedial educational programmes after which they may be possibly reinstated. Class IV
offenders would be those who were merely followers and no charges would be raised.

The history of nations that have experienced similar traumas as Iraq, in dealing with the remnants of
their totalitarian past, has been varied. There is no single example that cm be used as a modetl for
Iraq, but the nearest would be the experience of de-Nazification in Germany. Both Nazi Germany
and Baathist Iraq were totalitarian states that ruled through pervasive security systems and engaged
in external wars of aggression. Latin American military dictatorships were successfully replaced by
democracies with the least internal disruptions. This would be followed by the ex-communist
countries of Central Europe (Hungary; Czechoslovakia; Poland) where the communist control
apparatus became decrepit and relatively tame towards the end of the regime. The mode of change
through peaceful demonstrations and civic action- also contributed 1o the mild form of de-
communisation that took place. Cases where the process was incompletely achieved- such as South
Africa- where the Truth and Reconciliation Commission has been a contentious body which pleased
few, attest to the dangers in partial admission of past guilt. The worst case of this process would be
Lebanon, where the policy of amnesia masquerading as amnesty, has led to a very real absence of
*closure™ on that country’s recent past. The Baath in Iraq is one of a handful of cases where all the
elements of a truly repressive totalitarianism coupled with aggressive warmongering, come
together, The Baath meets the criterion of being an “outlaw” party that has turned Iraq into an
“outlaw™ state. Nothing short of a formal and complete programme of de-Raathification would
sufficc to redress its crimes and to give some restitution to its victims. Iraq deserves such a
programme if danger is to be removed from the region and democracy is to be definitively raoted in
Irag’s political and social culture.

Prepared for the Democratic Principles Working Group
Date: 10.10.2002 :
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Democratic Principles Working Group S N "‘5“ \

Hilton Cobham Hotel
Cobham, United Kingdom
September 3 - 5, 2002

Civil ard Political Rights:

- The night to life and be protected by law.

- Theright to equality before the law (the courts and tribunals).

- Theright to be presumed innocent until proven guilty according to law.
- Theright to privacy and protection of that privacy by law.

- Theright to freedom of thought, conscience, and religion.

- Theright to freedom of opinion and expression.”

- Theright to civil liberty:

. Freedom of press.
Freedom of peaceful assembly and association.

. Freedom of movement within the country, foreign travel, emigration
and repatriation.

- The right to freedom from:

. Political and extra judicial killing.

. Disappearance,

. Torture and other cruel or inhuman treatment or punishment.

. Arbitrary arrest, detention or exile.

. Denial of a fair public trial.

. Arbitrary interference with privacy, family and correspondence.

- The right of citizens to change their government,

- Forbid the death penalty.

- Theright1o vote and to be elected at genuine periodic elections.
- Theright to take part in the conduct of public affairs.

Economic, Social, and Cultural Rights:

- Theright of association and form trade unions.

- The right to work (which includes the right and opportunity of everyone to gain
his living by work).

- Theright to strike.

- The right to organize and bargain collectively,

- Prohibition of forced or compulsory labor.

- _Forbid slavery.

- Protection against discrimination based on race, religion, political or other
opinion, national origin or language.

- Acceptable conditions of work:

. Minimum wages.
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. Safe and healthy working conditions.
» Minimum age for employment
Equal pay for equal work.
Equal opportunity for advancement.
Free education.
The right to have access to public service. :
Copyright and trade work protection for intellectual property.

Minority Rights:

All nations and peoples have the right to self-determination, by virtue of which
they have the right to whatever degree of autonomy or self-government they
choose.

The right to establish and maintain their own associations.

The right to freedom of peaceful assembly, expression, and freedom of thought,
conscience, and religion. )

Exercise fully and effectively all their human rights and fundamental freedoms
without any discrimination and in full equality before the law. '

The right to practice and revitalize their cultural traditions and custom:s.

The right to all levels and forms of education of the state.

The right to establish their own media (publications, television, and radio) in their
own language.

The right to participate fully at all levels of decision-making in matters, which
may affect their rights, lives, and destinies through representative’s chosen by
themselves.

The right to maintain and develop their political, economic, and social systems
Local security and police under civilian control, which reflect the ethnic
composition of communities they are serving.

Educational, cultural, religious, and administrative rights, including the use of
native languages for educational instruction.

The right to display cultural symbols.

2
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NA Commels on @il of Righs .
. S INA Proposal on
16 029 Basic Rights of Iraqi Citizens
- . September 2002

Prelude: Page 2

1- Chapter One: 3
Equality: )
First: Al Iraqis are Equal in Rights and Dutics
Second: Power Sharing
Third: Cltlzenship, Nationality and Naturalization
Fartk: National Rights
Fifth: Returniog conficcated ansets and rights

2- Chapter-Two: 5
‘The Law and Justice
Firct: The Indopendence of the judicial system
Second: The Supreme Court

3- Chapter Three: . 7
Public 1.iberties; oo '
Firse: Public Libertiex
Secoml: Freedom of Worshiping
Third: Freedom of Movements and Travelling
Forth: Mcdicel Care
Fifth: laformation and Publishing
Nixth: ‘Tho right to Work
Seventh: The right of Education
4- Chapter Fonr: . 9
The Famity:
First: Family .
Secoud: Social Welfare
Third: 1nheritance
Femth: Ownership
Lfik: Culture and Heritsgo

§- Chapter Five: 11
: First: Freedom of Organizations

Second: Freedom of political parties

Third: Civil society institutians

6- Chapter Six: 12
The relation between the state and the Sacicty ’

7= Chapter Seven: 13
The Knvironmont .

i 8- Chapter Eight: 14
. Theright to serve in the military and the police furce |

9- Chapter Nine: 15
Miscellancous ’

— . . e
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a-a ocr-.éeae 13 56 FROM: ) T0:81PE3575652 - - p:a

Prelude:

The Basic Rights {or the fragi People should be guaranieed by law and
included in the constitution. These rights should be clearly defined. This
constitution shall be endorsed and put into use for the future.

This bill of rights shall remain as @ guidcline for any future regime until a
permanent Iraqi Constifution is endorsed,
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Chapter One

Eguality;
Fint: All Iraqis are Equoal in Rights and Duties:

e- The gtate shall casurs by law the rights of all Iragis repardless of their cthnicity,
religion, sect ur political belicfs. In retum each citizen shall perform his public
dutics towards the state and the society aeording ta the faw.

b- The rights and dutics of the Lraqi citizens sre to be listed in the judicia! bills that

include all legisluative rules issued by (he various state badies. Such rights shall
&lso ba included in the constitution.

Second: Powor sharing:

a- Bvery lraqi has the right —when qualified- to fill in any post in the Jegiviative,
executive and judicial system,

b- Public councils arc formed by direct clections.

¢~ A represcntative assembly shall be formed to include representatives of tribes,
clergies, social dignitaries, prafessionals, uniuny and political partiex.

d- The above paints (a,b,¢) should be taken into aceount when forming a councit
consisting members of pacliament and people’s representatives. This assembly
ghall be the highest legislative autharity in the country.

e- To panticipate in government, the participant should presont a list of ali his assets
and bank statemonts before teking such a post and after leaving it. Such person,
ghall be accountable by law if profitecring from his position, or any fraud
committed thoreof. i

Third:  Citizenship, Natiooslity and Neturxlization:

w- Citicenship is & social contract with legal and {nstitutional obligations. ‘e right of
citizenship should not be withdrawn. or affectod by race, religion, origin or
political bediefs. The State shall not vinlate this right under gny circumstances

b- The right of naturalization shall bo protected by faw and in accordance with
intornational norms. The old “dapendency” ideas shall be'discarded snd emphasis
shall be on ¥ragi citizenship, '

¢+ Accepling the right for dusl Citizenship for Traqis and protect the rights of those
who previously were granted foreign citizenship.

3
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d- Having & pagsport is a natural right for every Traqi and is regarded as s national
Tdentification for them during their travel abroad. The statc should respect this
right, protect, support its citizens nbroad via 118 embassies during emergencies, and
give them travel documents to facilitate their return home.

Fortk: Kthnie Rights:

¢~ The state shall guarantes at! nationsl, cultural, social and political righte of Tragis
(Arabs, Kords, Turkumans, Assyrianx, etc).

b- All ethnic groups apd minorities in the Lixgi society have the right to practice their
cullural and educationsl rights in their own original languages.

Fifth: Return conflacated rights:

a~ The state has to mortitor the implementation of peneral laws and ensure the
protection of conatitutional laws and rules including returning confiscated rights
that has been stripped of people during exceptional situations and to compensated
the victims of the lraqi regime who lost their asscts end propertics or who became
physically digabled or lost a family member,

b- organize the right of appeal aga.itisl all previous legislations that has been issucd
alter 1968,

¢- Organize a yystem to review previous sentences and treat its consoquences.

d- Reunite families and help those who wore victimized since July 1986,
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Chapter Twe

The Law and Justice:

First: The Independence of the Judicial aysiem:

a- The judicial authoritics are independent and ase only governed by the (aw.
Litigation right is cnsurod for ail Iraqis.

b- The law outlines the way 1o cstablish ordinary courts, ity authority,
specialty and conditions off employing judges. It is absolutely forbidden 1o
form military, exccptional or epecial courts no matter what the reasons are
and these courts are considered void.

c- The various courty of law shall undertake 10 apply and impicmont the
various judgentents and sules of the land through these institutions after
finalizing all rulings and procedurey. .

d- ‘T'he State shall guarantee citizen’s rights and liberties and not violato them.
Its all actions shall be within the perimeters of the law and the constitytion.
This includes the complete abolishment of arbiteary arrests, any sort of

6- The judicial authorities shauld executc all legal sentences with high degree
of sensitivity, respect of humun rights, not to insull those on trial or subject
them to any type of torture and oppression before or after sentoncing,

- The accused hax the right to appeal ayainst his sentence and the court shall
respeet this right. The mate should provide legal aid for every accused who
can ot afford tho coa of lawyers and Tegal teos.

8- All medin outlets and civi} society committess and organizations have the
right to address the public, publish people’s complainta, and demund the
Judicial system to angwer all questions concerning legislative ryles,

3

h- ‘The Stute shall yndortake not interfere with (hose who work for uniony and
political organizations. It should gusnantes the freedom of thoughts and
ensures all humanitarian rights stated in international Iaws and charters,

i- Courts carry out their work in accordance with the law where the accused
is innovent until proven guilty, provided that it grants him the right for
lepal represeutation (defence) in order ta legitimize its legs) procedure.

J- The Unteriar Ministry and the concemed authorities are o monitar the legal
senteaces and the way they are carried out, :
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Second: The Sopreme Court;

A suprems court shall be formed, Such courst ahall be independent fror any other

‘authority and overrules the decisions of exccutive authorities, This supreme coust
consisis of 7-11 expert judges who are known for their honesty, integrity and
capability. This court has consultative committees of jurists and logal experts to
fucilitate its task. The chainnanship of this court ia periadic xnd the state should
facilitate all requirements needed for such court to carry its duties.
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Chapter Three

Public Li H
First: Puhlic'llibtrtlu:

&~ The Iragi Citizen shall enjoy alf public liberties, like forming political parties, and
movements, social xssoctations, vocationzl organizations, freedom of publishing
newspapers and mageazines and the freedom to join clubs and cultural
organizations,

b~ The law shall gusrantee the liberty of religious beliefs, practives, innovation, fiee
thiuking, different opinions, Tt shall also provide the requirementx for a healthy
competition in the ficld of Economics, stock markets and investments for Tragiy
und non-Iragis who live of deal with Trag.

Szcond: Worship:

a- Protecting the froedom to warship and allow to practice religiaus ceremonics
without interfering in its concept, . .

b- The freedom to set up charitable religious organizations, freodom of work for
clergies who are only devoted for religious duties, protecting religious leaders
(imama), give attention to religious schools as additinn_al education,

¢- Protecting the rights of religious clergies.

aind: Kreedom of Movements:

. The freedom to move and travel around ths country and abroad for purposes of work.
Jegitimate earning or for any uther legitimate reason.

Fesrth; Medical €ares i

The right for fros medical curs (all stages) is ensured and the State shall provide ll
fecilities for its proper implementations,
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Fiftk: lnfarmation sud Publishing:
I'reedom of information, publishing und cbtsining information is allowed except for

information that may harm the maeality o the socicty or infacmation concerning the
interests of the sacicty, Also providing all channcls for information, publishing gnd

obtaining information.
Seven: The freedom of Work:

The freedarm of'warking in alt fields of public and private servicer and providing al}
facilities and oppontunities for legitimate caming and heaithy competition in all
cconomic sectors,

Elght: The right of Education:

The iraqi citizen has the right for education in all its stages.
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Chapter Four

The ¥Family:

"The family is the foundation stane of the society and its members ars encoureged to be
loyal to their country, devote themselves ta serve the society as 8 whole, respoct the law,
strengihen family bonds, protect family values and members, provid proper environment
lo develop and enhance family capabilities and existence,

First: Family Care and protection;

The right to protect the Tragi family within the frame of the lraqi Socicty by providing
woark opportunitics to its members who are capable of work , child protection, socizl
and educational wolfare, free national health services, free education and fighting
illiteracy according to a goneral plan prepared by the concerned authorities after
carrying out a population census,

Second: Social Welfare:

The right for social welfare for all Iraqgis of all ages, financial and sacial help to all
unemployed until finding a job, the tight for a pension providing hest facilities to help
those eligible, encouraging saving accounts, investient and retirement savings. Also

provide free training courscs for those unemployed and job-seckers. Allncate financia!
help for the elderly, build more old peoples homes and orphanage supported by cure

and serviceu.

Third: Inheritance:

The right for inheritanoi accarding to the law and based on religious principles.

Forth: Qunership:

Owning is a logitimate right for every Iraqi citizen. The socicty and the state should
give the oppartunity for every Tragi to own or invest within the law.
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Flftk: Culture and Hevitage:

a- Protecting the Imgi culture and heritage by providing & beglthy enviroment for
cultural awareness and dovelopments al) around the country.

b- Encouraging the establishment of unions, coltural and heritage associations and
facilitating the publishing of cultural publications.

C~Puying attention to the country*s heritage and especially the historicat fuins, to
repair them, enlist them and encoursge expedition in various parts of the country.

10
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First: Freedom of Organleation:

Second: Party Orgunizations:

Third: Civil Saciety Institutions:

_w' UNCLASSIFIED

i

Chapter Five

The State makes shall legislate the approprinte laws, to facilitate the working of
vocetionzl and trade organizations and shell guaranty:-

a- The {reedom ta found trade unions and vocational organizations

b- The freadom 1o found politicel parties and associations

¢~ The freedom of apcach to demanstrate. lunch complaints.

d- The freedom of publishing and isyuing publications.

e- Working modaiities between trade uttions and businesses.

f- Sctting up a court to determine and resolve vocational and trade union disputes.

The right to organize and establish political partics and guaramy:-

a- The lreedom ta establish political parties in accordance with the prevailing laws
and ths norms of the society und its cultural heritage.

b- Freedom to organize and arrange meetings, demonstrations, and making
representation, use all media outlets and advocate party politics,

c- The freedom 1o scquire palitical party premises.

d- The freedom to compete with other politicsl panies in accordance with the
prevailing lawa, '

Any group bo it religious, racial, sectarian, vocational, social, or political shall have
the right tv set up its own institutions, axsemblies, clubs, and socisl swwociations.
These institutions shall have the right to sct its own mode of collaboration and
coordination without the interference of the authosities. ' These instilutions ahall be
encouraged to form the foundation of the civil socicty in all parts of Iraq.

L}
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Chapter Six

izi e Relations ietv:

‘The Stato is the ultimate politicat and socia) institution that expresses the velutions of the
Traqi socicty. Its fanction is to provide the means that would lead to prosperity, stability
mld ma .

a~ The state shall use the letter of the law to fight corruption, exploitation, and
tanipering with the national wealth.

h- Rolay on the judicial systems and the courta of law to punish those involved in
such matters.

¢~ Bring to nn cnd i} emergency legislation and treat ull negative social phenomena,

d- Government officialy, should have integrity, he well qualified, ellicient and off
goad report,

e- Local councils, shall form the backbone of the democrutic system.
[~ Different accas in Iraqg shall elect their own representatives for the loggl couacils.

£~ The nominations sha)i be based on the principle of free competition, any
individual has the right to nominate himsclf as & candidate for such cloctions.

h- The cundidatc has to present his curriculum vitae and personal programme.,
i~ The candidate has the right to nominate himse!F as an individual or within a
political party. He shull comply with the nomination’s codas and regulations,
which are stipulatcd by the *List of Election for Candidates’.

- J- The list of nominees shall be drawn with the concent of political parties and
! personalitica.

k- The durution of setvice in local councils shall be veri fied in laws governing
elections.

2
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.Chapter Seven

Ihe Envirgnment;

a- The right to protect the environment and providc services such as electricity, clean water,
sewage Nystema, :

b- The right to protect the sources of water and energy, which should be owned by the
society. . .

13
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Chapter Eight

The Right to Serve in (he Military & the Police:

tach citizon has the rigit to defend his countsy and serve in the army and intornal security
services on a voluntary basis.

14
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Chapter Nine
Miscellanegus:

a~ Vhe State is sesponsible for the protection, security, and stability of the society. :

b- 1t is incumbent on any new government to review sll the regulations, laws, instructions,
and orders issued in the past and abolish or modify them in accordance with the letter of
the conatitution or the principles of the Universal Declarntion of the Human Rights,

c- Solve the problem of the deportees, which had cxisted since the seventics to the present
titmie, and to undertske suitable nrrangemoents for their return and compensation for their
losses.

d

Review the situation of Iraqi ex-patriots and their problents they have faced and try to
benefit from their cfforts to build a new Iraq.

Adopt an interim congtitution to replaces the existing one provided thut a pormanent

constitution be adopied within, Such a constitution should be approved by a popular
referendum.

¢
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Suggestions to the Working Groups on Transional Government, Human
_ Rights/Rule of Law and Democracy/Civil Society

Dear fiiends,

I believe the deliberations of your three working groups as well as that of
Transitional Justice will, in many respects, be inter-related. I am, therefore,
suggesting some ideas to you jointly that you may wish to consider during your
discussions. Needless to say, the topics 1 have touched upon are by no mneans
exhausitive and many need in-depth exploration.

{ wish to draw your attention to the fact that many specialised NGOs have carried
out excellent work on the issues you are about to tackle. I think you would benefit
enormousely should you decide to draw upon their expertise.

In the meantime, I remain at your disposal to provide any assistance I can.
Looking forward to reading your products,

—

London 6 Seplember 2002

Possible topics for discussion:
A) GOVERNANCE AND SECURITY

i)

i)

Ensuring the security and safety of persons and property
in the immediate aftermath of regime change in Iraq, and
putting in place mechanisims to limit the ability of citizens
or groups to carry out acts of retribution against military
or civilian officials percieved to be responsible for human
rights abuses,

Establishing mechanisms to ensure the separation of the
executive, judicial and legislative authorities within the
transitional government, and drafting legislation
governing the holding of free and fair elections at the end
of the transitional period.

' Restructuring the armed forces and security apparatuses.

This must include the screening of personnel within these
institutions to ensure that those responsible for
perpetrating crimes against humanity, war crimes or
genocide are barred from office under any future
administration and are brought to justice.
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iv)

v)

vii)
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Establishing a commision of experts to draft a new
Comstitution for a federal and democratic state that
conforms with Iraq’s specific realities as well as with
international law. This draft should be submitted for the
approval of the Iraqi people in a referendum,

Ensuring that laws and regulations governing the
activities of all law enforcement officials are in
conformity with international standards, and that all such
agencies are subject to public scrutiny through the
judiciary or other independent bodies.

Reforming of the judicial system and asserting the
independence of the future judiciary, drawing on the
expertise of Iragi and international jurists and seeking
technical assistance from relevant international bodies.
Reforms should include abolishing all exceptional courts
and ending the practice of trials before secret tribunals;
revoking all laws and decrees which violate fundamental
civil, political, economic and cultural rights; enacting
legislation enabling the reconstitution of criminal and
civil courts in line with international standards.

Establishing a transitional justice mechanism to
adjudicate conflicting claims over land and property.

B) ACCOUNTABILITY FOR PAST ABUSES

i)

i)

Creating within the transitional government of a Ministry
of Human Rights with powers to appoint a commission of
experts to gather and assess evidence of serious breaches
of international law, including war crimes, crimes against
humanity and genocide committed in Iraq and elsewhere.
The findings of this commission could then be used as the
basis for criminal proceedings before an impartial tribunal
- whether national or international or, in some instances,
ial in a third country. The referral of alleged
perpetrators to national tribunals would first require the
restructuring of Irag's domestic legal system and courts,
an integral part of the overall reconstruction process.,
AY

Based on the findings of the commission of experts,
establishing a “Truth and Reconciliation Commission™.
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iif)  Commitment to the principle that there should be no
amnesties from prosecution for persons who have
committed the most serious violations of international
humanitarian law or crimes against humanity,

v}  Persons implicated in crimes against humanity, war
crimes, genocide and other grave abuses should be barred
from holding office and should be excluded from any
future government.

C) CIVIL SOCIETY

i) Review of Iraq's Penal Code and other relevant legislation
whose provisions prohibit and criminalize the ability of
Iragi citizens to exercise peacefully their rights to
freedom of assembly, association and expression.

i) Restore the right of all Iragi citizens, irrespective of
ethnic origin, religion or political beliefs, to participate in
public affairs and governance, directly or by means _of
freely elected representatives, in accordance with
international law and constitutional provisions.

iii)  Revoke legislation that prohibit and criminalize free
expression through radio, television, newspapers and
other media, as well as laws governing publications.

iv)  End the practice of monitoring of postal, telephone and
electronic communications among persons inside Iraq and
with persons outside the country, except in accordance
with international law and under the supervision of an

. independent judicial authority.

v) Enact legislation that guarantees the right to non-violent
political and trade union activity.

vi}  Ensuring that the future government establishes laws
guaranteeing women's rights to education, free
cxpression, mobility, employment and healthcare, and
ending laws that discriminate against them.

vii) - Establishing mechanisms whereby women become
involved in post-Saddam reconstruction as decision-
makers at both the local and nafional levels, and
participation in development programs through wosmen's
rights NGOs and other institutions.
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D) HUMAN RIGHTS

i Commitment to abide by Iraq's obligations as a party to
- international human rights treaties, as well as fundamental
principles of international humanitarian and human rights .
laws,

i) Legislative guarantees protecting ethnic and religious
minorities from discrimination.

iii)  Establishment of transitional justice mechanisms to
provide accountability for any continuing abuses
committed by government officials as well as security and
military personnel.

iv)  Intemational assistance in the post-Saddam period should
include financial and other support, such as training, for
institutions involved in the administration of justice at all
levels.

v) Commitment to allow the setting up of independent
human rights NGOs whose rights are protected by law;
allow international and Iraqi human rights workers to
exercise their right to seek, receive and disseminate
information about the human rights situation in the
country, - '

E) REFUGEES AND INTERNALLY DISPLACED PERSONS

i) Setting up of a specialized agency within the transitional
govemment to regulate issues relating to intemal
displacement and the repatriation of refugees; and, in
cooperation with local and international NGOs, and with
specialized UN agencies, to establish procedures for the
reintegration of refugees and intemally displaced persons.

ii) Establishing a working group of experts to draft
principles and criteria for the voluntary repatriation of
returnees, aimed at- ensuring maximum protection and
identifying financial and practical needs in the short and
long term. Particular attention needs to be paid to the
most vulnerable groups, including children. '

i)  Ensuring full participation of representatives of refugee
groups in decision-making and the planning and
implementation of protection and assistance programs.
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