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The Loewen Group, Inc. and Aaymond L. Loewsn
v .
Unitad States of America
{13850 Case No. AAB(AF)D5/3)
Peciclon on hearlng of Respondent’s nhjextian
{o competence and jurisdictlon

ORUCTION

1, This dispute arises out of litigation brought egainst the first Claimant,
the Loswen Group, In¢ (TLGH) and Loewen Group International, Ing {LGII),
its principal Unlted States subsidiary, in Mississippi State Court by Jeremtiah
O'Keefe Sr., his son and various companies awned by the O'Keefe family
(collectively called ‘O'Keefe’).  The litigation arose out of a commetcial
dispute hetween Q'Kesle gnd the Loewen companiss which are competitors
in the funeral home and funeral insurance business in Mississippi. The
dispute concorned thruo contracts between O'Kesis and the Loewen
cotmpanies sald to be valued by O'Kesfe at $880,000 and an exchange of two
YKeofe funeral homes said ta Ba worth 2.5 million for 2 Loswen insurance
company worth $4 million approximataly.

2. The Mississlppi jury awarded O'Keefe $500 milllen damages, including
$75 million demages for emotional distress and §400 million punitive
damages. The verdict was the outcome of g seven-vreek frial in which,
aoconding ta the Claimanis,. the trial judge repeatediy allowed O'Keefs's
aftorneys to make extensive irrelevant and highly prajudicial references {l) o
the Claimants' foreign nationality (which was nontragted to O'Kesfa's
Mississippi rools); {ii) rase-based distinctions batween D'Kenofe and the
Loewen companies; and (i) class-based distingtions batwesn the Logwen
sempanias (which wera portraywd as large wealthy eorporations) and O'Kasfa
{wha was porirayed as running family-owned businesses). Further, aceording
{0 the Claimants, after parmitting thoze refarences, the trial judge refusad to
give an instruction 9 the jury stating clearly that nationslity-based, racial and
class-based discrimination was impermissible.

8. The Loawen companies eought to appeal the $500 million verdict and
judgment but were gonfroniad with the application of an appsellate bond
requiremant. Mississippi Jaw requires an appeal bond for 125% of the
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judgment, but allows the bond to be reduced of dispensed with for "good
cause'.

4. Despite Ihe Claimanta’ claim that thers was good caugo to reduce the
appeal bond, the Misaissippl Supreme Court refused to reduce the appeal
bord at all and reduired the Loewen companias to post B $625 millian band
within seven days in order to pursue its appeal without tacing immediate
execution of the judgment. According to the Claimants, that decision
sffectively foreclosed the Loewen companies’ appeal righils.

5.  The Claimants sllege that the Loswen companies wers then foresd 10
sefile the case ‘under extreme duress’. Other alfematives o setllament were
said 1o be catastrophic andfor unavailable. On January 29, 1896, with
axscution against their Mississippi assets acheduled to start the next day, the
Luewer Gomparies entered into a seilament with O'Keele under which they
agresd ta pay 3175 milion.

6. In thig claim the Clalmants s2ek compensation for damage Inflicted
upon TLGI and LGH and far damage to the second Claimant’'s interasts as a
direct result of allaged violations of Chapter Eleven of the Morth American

Free Trade Agreement {'NAFTA") commitied primarily by the State of
tlizsiagippi in the courge of the litigation.

. [HE PARTIES

7.  The first Claimant TLG| is a Canadian corporation which carries on
business in Ganada and the Uniteg States. The second Claimant 12 Raymond

Loewen, 2 Ganadiah cltizen who was the foundsr of TLG) and its principal
sharzholder and chief exgeutive officar.

8. Aaymaond | pewen gubmits bis claim ag ‘the investor of a party’ on

~ behalf of TLG) under NAFTA, Arlicle 1117,

9, In these proseadings, until June 1, 1999 the Claimants were
represented and from that dats the first Claimani bas been reprasented by:
Mr Christopher F. Dugan Jones, Day, Reavis & Pogue
Mr James A, Wilderotter  Jones, Day, Reavis & Pogue
- Mr Gregory A, Castanlas  Jones, Ray, Reavls & Pogue
From June 21, 1999 the secand Claimant has been representad by:
Mr Juhit H, Lewds, Jr, Montgomery, MoGraoken, Wallcer & Rhoada

@ond
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40.  The Respondent is the Govemment of tha Unitsd Stetes of Americs. It
has been represented by

Mr Kennath L. Doroghow LS, Dapartment of Justice

Mr Mark A. Clodielter U.5. Deparmant of State

Mr Barton Legum U.8. Depariment ol Stata

11 The Government of Canada en September 7, 2000 and the
Governmient of Mexica an September 7, 2000 gave writin notica oi thelr
intention to aftend the hearing on competence and jutisdietion.

12.  Canada has been represenied by:
Mr Fulvio Fracassi, Depariment of Forelgh Affalrs and
Intemational Trade, Ottaws, Canada

13. Mexico has been represented by:
Mr Hugs Parezeans Diaz, Searataria de Commarcio ¥
Formerito Industrial {SECOFN, Mexico Gity, Maxiao

I, PROCEDLUAAL HISTORY

14. the Claimants delivered to the Hespondent & Notica
of Intefil 1o Bubmit & Clalm e Arbitration in accordance with NAFTA, Adicle
1119. On October 30, 1989 the Claimants delivered to the Respondent &
witltten consent and waiver in compliance with NAFTA, Amnicle 1121(2)(e) and
{0k

16.  OnJuly 28, 1998, and pursuant to NAFTA, Article 1120, the Claimants
filed their Notice of Claim with the International Centre for Settlemant of
westment Disputes {'10SID) and requested the Secretary-General of ICSID

to approve and register ita appliaation and fo pamit accass 1o the ICSID
Additional Fagility.

46, On Navember 18, 1398, the Secretary-General of [CSID informed the
parties that the requlrements of Article 4{2) of ths ICSID Additional Faglliy
Rules had been fulfilled and that the Claimants' access 1o the Additional
Facility was approved, The Secratary-General of IC3ID issued & Certificate of
Registration of Ihe Notica of Claim on the sasme duy.
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17.  On March 17, 1989 the Tribunal was cansiituted. The Secreiary-
Goneral of ICBID informied the pasties that the Tribunal was ‘deemed to have
been constiiufed and the proceadings to have begur’ on March 17, 1999, and
that Mo Margrate Stevens, ICSID, would serve ag Secratary of tha Tribunal.
All subagguent written cornmunications between the Tribunal and the parlies
wera made thrnugh the ICSID Secretariat,

18. O April 8, 1999, the Respandent filed an objsction that the dispute is
ot within the competenae of the Tribunal. The Respondent requesied that
tha objection be dealt with by the Tribunal as & prelinminary guestivn and that
the parties be given an opportunily to brief the issue In accortance wih a
separate sshedule pursuant lo Article 38 of the Additional Faeility Rules.

19.  The first session of the Tribunal was held, wiih the pariies’ agreement,
in YWashington D.C. on May '18, 1999, |n accordanec with Article 21 of the
ICSID Arbitration (Additional Facility) Rules ('the Rules?), ihe Trbunal
daterminad, with the agraement of the partias, ihat the placa of arbitration
wou'd be Washington D.C.

20, The Prasident noted the parties’ agreement that the quarum for sittings
of the Tribunal would be constitutad by all three of its membera. It was alsa
noted thal the Tribunal could take decislons by cotraspondaroe among iis
members, or by any olher appropriate means of communieation, provided that
all membars were consulted. Dacisions of the Tribunal would be taken by tha

Ena;miiy of fts mambers)

21,  The Tribunal made the following orders;

(1)  The Claimants to fle their memorial by Mangday, July 19, 19499.

{2)  Respondent tu file its memorial on competance and jurisdiction,
It any, stating the grounds of its objection. by Wednesday.
August 18, 19g8.

(3}  Fallawing receipt of the Respondent's mamerial on compatence
and jurisdiction, if any, the Trbunal will rule whether the
objection to jurlsdiction and compatance will be determined as a
preliminary matter ar joined to the merits of the dispute. The
Tribunal resetves the right to call for a wriften response from he
Claimany befure giving its decision on the quastion whether

competence and jurisdiction will be determined as a preliminary
matior or olhaerwise.

Booe

- T
27
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{4)  The Respondert to flle s counter-mermarial on the marits within
80 days afler eliher the Raspondont’s not fillag a remoriai on
campetance and |urisdiction within the time Kmited or the
Trbunals datanmination that tha ahjaction td jurisdiction and
compatence shall be joined o the merite.

(5) Having regard 1o \h statement made by the Claimarits' counsel
the Reapondent shall be entiled to reasonable discovery within
the time limit for the filing of its counter-memoarial but that
entittement shall be exercised gnly far the purpose of the
Respondent formulating its memorial en juriadiction and
competenca and s counter-memarial.

22, OnJuly G, 1989 e Trbunas confirmed that, Dy suksequent agresment

of the parties,

(1)  1h= Claimants were o file their memorial by Monday, October 18, 1999;
and T

(2 the Hespondent was to file ii®8 memorial on jurisdiction and
competence, if any, by Friday, December 18, 1990,

23.  Each Claimant through its attomeys has filed its own memorial, written

submission and final submission on competence and jurisdiction, and has
made ifs own submissions.

24.  On May 26, 1999, the Fespondant requested that all is
matter, nat excluding the minutes of procéedings, be teated as open and
available to the public. The Olaimants agreed that the minutss and ather
filngs should be publicly available but only after the matter Is concluded.

25, On Seplember 28, 1899, the Tribunal deliverad its Decision on tha
Rezpondent's racusst far & ruling on disclosure, By its Decision tha Tribunal
roted that Artisle 44(2) of th JCSID Addifional Fagllity Arbitration Hules
provides that the minutes kept of all hearings pursuant to Arlizle 44(1) 'shall
not he published wi congent artias’_, The Tribunal polnted out
that this prohibition is primatily directed o the Tribunal but was underatood in
the Meialciad Arbitration {ICSID Case ARB(AF)/D7/1) Decision as being
directad to the paities as well. Tne Tribunal went on to deny the
Respondent’s request to the extent that it sought to bring about a siuation in

which the Tribunal or the Secretariat makes available 1o the public all fiings in
this case,

|
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sg.  In its Deoision the Tribunol rojoatad the Claimants’ submission that
gsach party is under a gengral obligation of confidentiality in relation 1o the
praceedings. The Tribunal ataterd that In an atbitratlon under NAFTA, it is not
to be supposed that, in the ahsence of express provigion, the Convention or
the Rules and Regulailons impose & general obligation on tha paiiies, the
effect of which would be 1o preclude a Government (or the other paty} from
discussing the case in public, thereby depriving the public of knowledge and
Information concarning government and public affairs. The Decigion
mwwwmmdmbum namely
that i would be of Wmumﬂmm arbltral process i
during the proceedings the parfies wera to limit public digcussion to what i
sonsigeted necessary.

57,  On MNovemBar 1, 1999, the Respondsnt requested a further extengion

of ime until February {B, 2000, within which to flle its memorial on
compatenza and jurisdiction. The request, which was opposed by the
Claimants, was granted by the Tribunal on Decembsr 8, 1993, At the same
time the Tribunal dealt with an application by the Respondent ‘or turther and
baltsr discovery. While rejenting the Faspondent's submigsion that there had
been a waiver by the Olaimants of attorney-glient privilege, the Tribunal
ordered that the Flespondent was entilled 1o discovary of the attomney-cliant
communizaiions of the Clalmants or either of them relating diractly to the
igsus of turess. '

28. ©On Fehruary 14, 2000, ths first Clalmant sought olarification of the
Tribunal's Decigion of September 26, 1999, relating to confidentiality. The
request followed the release by the Respandent on Jenuary 10, 2000 g
materials relating to the arbitrafion, including ‘the minutea of ihe May 15, 139
hearing bafore the Tribunal 28 well as the audio recerding of that haaring’)
The Respondent interpreted the Descisian 28 merely limiting the right of the
Tribunal or the Secretariat to velease information, not the right of {he pariles
themsalves to release information. On the other hand, the iirst Claimant
interpreted the Decislon as resiicting the right of he parties to disclose
mitiutes ang related material. By its Deglglon on Jure 2, 2000 the Tribunal
affirmed the comectness of the first Claimant's interpretation of the Decisian
on Seplember 28, 1993, staling that tha Gonvention and tha Aules prohikit
publication by the Tribunal and the parties of the minutes and a full regord of
the heating and any order mada by the Tribunal. However, the Decision of

|

FIE!
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June 2, 2000 stated that neither it nor the eatller Deciston was Intended to
aftect or gualify, o could affect or qualify, any siatute-imposed obligation of
disclosure by which any parly to the arbiiretion tnight be bound,

59, By s Decision of Jung 2, 2000, the Tribunal alzo dealt with an
application by the Respondent for further and better discovery, in particufar
refating to docurnents and Informaticn teflecting the advice and conclusions ol
the Claimants and their advisers during the Mississippi proceedings
corceming atornatives to settiemant of the Misslesippi itigation. The Tribunal
ordened the Claimants to produce all information in Gk possession of e
Claimants, their counsel or ofhets who acted on their behalf that relates
divectly to the guesfion whether Loewen had altermatives fo ertering inta the
Mississippi setilement. The Tribunal stated that informabion ordered to be
produced ahould includs commitments fram lenders for finascing the Loswen
Group's ongoing operaiions in anticipation of the passible reorganization filing
and draft petitions for the purpose of ssaking possible relief from the
Misaiasippi Supreme Caurfs bonding declgfon in the US fedsral caurts and
the Suprems Coutt. The dosuments ware to be producad wilhin twenty-one

{21) days of Juna 2, 2000.

. THE NATURE OF THE CLAIMANTS' CIL Al

30, The Claimants' casa is that

(i  the trial court, by admitling extensive anti-Canadian and pro-American
tastimany and prejudicial counssl gomment, violated Aricle 1102 of
NAFTA which bars discrimination against forsign investars and their
investments;

liy  the discrimination tainted the insxplicably large verdict;

() the trial court, by permitting extensive nationalify-hased, ranial and
class-based testimony and counse) comments, viclated Article 1108 of
NAFTA which imposes & minimum standard of {reatment Jar
invastments of foreign investors;

{iv) the eowcessive vermdict and judgmant (even apart from the
discrimination) violated Artiele 1105;

(") the Mississippi courts' arbiirary application of the bonding reduirement
vinlatex] Artigla 1105; and

(vij the disetiminatory conduct, the excessive verdist, the denial of the
Loawan companies' right 1o appseal and the coerced settlement vinlalad
Article 1110 of NAFTA, which bars the uncompensated appropriation of
investments of foreign investors.

Zon9

210
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31. The Claimants alloge that the Rospondant is Jiable for Mississippi's
MNAETA breaches under Aricle 105, which requires that the Parties fo NAFTA
shall anaure that afl rescssary maasuras are taken to give effect to the
provisions of the Agreemenl, including their observence by State and
provinsial governments, The Claimants also allege that, by tolerating ihe
mriscondust which gocurred during the O'Keefe litigation, the Respandent
directly breached Articie 1105, which imposes affirmative dutiss on the
Flespondent to provide ‘full protection and security’ to mvestmentis of {oreign
investors, Including “ull protection and security’ against Yhird party
misconduct.

V. T RESPONCENT: T MPETENG
JURUSDICTION

82, By is Menorial on Competence and Jurisdiction, the Respondant

objecled to the compatence and jurisdiction of this Tribunal an the following

graunds:

purely private disputes are not 'measures adoptad or maintained by a

1010

Pl

4} ihe cleim is rot arbitrable because the judgments of domesile courts 171]

Party" within the scope of NAFTA Chapter I

iy the Missigsippi eourt judgments complained of are not ‘measures
gdopted or maintained by & Party' and cannot give rise o a breach of
Chapter Eleven a5 a matter of law becauss they were not {inal acts of
tha United States judicial system, )

(iiy a private agreement to sattle a litigation mattar out of court is not a
government ‘measure’ within the scope of NAFTA Chapter I,

{iv) the Mississippi triai count's alleged failure to protect againsi the alien-
hased, racial and class-based referances cannot be a ‘measure’
because Loewen never objected to sush refsrences during the tiial;
and

W) Aaymond Loswen's Articla 1117 ¢laime should be dismissed because
he does not ‘own ot control’ the enterprise at issue.

33.  Each of the Claimants filed submissions in answer to the Respondant's
objections contesting each of the grounds of objection advanced by the
Respondent. The Respondent filed lts final submissions in reply, The
Clairnanis then filed submissiens in responze.
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34. The hearing on the Respondent’s objection 10 competencs ard
juriadiction ook place in Weshingion D.G. on Seplember 20, 21 and 22, 2000,

35,  Atter the conclusion of the oral hearing, pursuant to an erder made by
the Tribunal, the Government of Mexico filed, on October 16, 2000,
submissions conceming certain matters of interpretation of NAFTA which
addressed the effect of Aflicle 1121, the meaning of the wotd 'measurs’, e
tights of an investor to advance a claim under Articla 1117 and the decisions
in Azhian v United Mexican 5tates Case No. ARB(AF)/97i2; 14 ICSID
Review-FILJ 538 and Metafclad v Unifed Maxivan diates Case No. ARBIAF)
97/1 which were refarred to in eral argument by the disputing parnles.

g8, The disputing parties respondad to Mexico’s submisslon by fliing
written submissions pursuant to the order made by the Tribunal at the
gancluslon of thy ural lwaring an September €2, 2600, 1t will be oonvenient ta

refor to Mexico's submisslons when we consider the Respondent's grounds of
ohjoction.

37.  In determining the Respondent's abjectlon, it (8 proper to Yook at the
Claimanta’ notlce of glaim farit is by tha Nofica of Claim itsalf and the requast
for arbitration that the Claimants submit thair claim to arbitration under Arlicles
1116 and 1117 of NAFTA. It has nol been suggested that there Is in this case
any material difference beween the nature of the ciaim formulated in the
Netice of Claim and that formulated in the Memorials filed by the Claimants.

38, No distnction has been drawn In the submissions of the Jdispuling
partiss betwsen the concepts of competence and jurisdiciion. The IGSID
Arbitration {Additional Facility) Rules make specific provision for objestions io
‘competence’ (Aricle 48) but make no such pravisien for objections o
‘jurisdiction’. Article 46 has been anpliad on tha foating that it extends to
objections which go fo jurisdictian as well as objoctions going te the
consiittlion and composition of the Tribunal.

THE RERPONDENTS FIRST :
WHETHER JUDICIAL ACTS IN_LITIGATION BETWEEN PRIVATE
PARTIES ARE 'MEASLIAES' REGLILATED BY NAFTA?

99,  Article 1101 (1) of NAFTA provides:

@011

S 12
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“This Ghapter [Eleven] applies to measures adopied or mainteined by a

pany’ relating to:

(a) investors of anather Party;

{t) investments of investors of amother Party in tha taritory of the
Patty; ...

AD.  Article 201 de&fines ‘measure’ as including "any law, regulation,
progedure, requirement or pragtice’. The breadth of thls inclusive definitian,
notably the referentes to ‘law, procedure, reguirement or practice’, is
inconsistent with the notion that judiclal action is an exclusion from the
generality of the gxpressian ‘measures’. ‘Law’ comprehends judge-made as
well as stalute-based rules. ‘Procedure’ is gpt to includs judicial as well 29
[sgistative procedure. ‘Redquirement’ [s capable uf covenng a court order
which reguies a party to do an act or to pay & sum of monay, while ‘practics’
is capable of dencting the practiog of gounts as well as the practics of other
badies,

44,  Article 1019{1), which rexjuires each Parly to promptly publish any law,
regulation, precedential judicial decision, administrative ruling of general
application and any procedure ... regazding government procurament’ differs
fram tha definition of ‘measure’ in Article 201, which containg na explioit

- refarencs to judiciat decisions. While Article 1019(1) is directsd only to the

imposition of an obligation to publish rulas of general application, it does not
follow 1hat thls obligation should be regarded as co-extensive with e
inclugive definition of ‘measure’ or as caonfining what the definition
comprehends. Alihough Article 1019 clearly indizatas that a presedential
juclicial decision is not only a ‘measure’ but alse a measure ‘adoptad or
mairtaingd by a Party’, the Article is consistent with the Raspondent's
sUbmisslon that ‘measures’ dogs not extend to every judicial astion,

42 Other NAFTA provisions indicata that judicial action i not beyond 1he
reach of the word ‘measuras’. Article 1718, In requiting a NAFTA Party 1o
provide that ite judicial 2uthoniies shall have the authorty to order prompt and
efieciive provisional measures’ to prevent infingement of intellectual propery
tights, recognises that fudlclal orders may constitule ‘measureg’. Arlick 1715
raquires @ Parly to provide specified ‘civil judicial procedurag’ for the
enfercement of Intellegiual prepery rights. These ‘procedures” extend to the
making of a varlety of judicial orders, including final judgments {Article
1715{2)). Asticle 1701(1) iz soncemed 1o snaurs that ‘measutes to enfprea
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v - ntellectual property rights do not themaelves becoms hariiers 1o legitimate
\)p" rade’. Planly ‘meusues’ there includes the jwdicial precedures in Article
\J*') 1715 ie. judicial orders. See also Article 171 5{2){f} {where the refarence 10

meaauras ... taken' must be understand as refering to judicial agls,
including injunctions and other enforcenment procedures).

43. The Respondent concedes that when a government entity Is involved
in a demestic court proceeding, it may be that, in approgriate circwmstances,
2 resuliing court judgment constilutes a ‘measure adopted or maintained by &
Pany. This concession is et adds with the argument that the failure to
mention §udicial crder* or ‘judgment in Ariicla 201 signifies an intention to
confine ‘neasures’ 1o lagislative and-execulive actions. In general, where the
reaning of ‘measures’ Is so confinwd, the restricted meaning arizes frovn an
gxpress limitation or an implied limitation arising from the contexi. No suGh
limitation iz to ba found in Aricle 201,

44, Norean ‘measuras' be confined 1o provisional ar Interim judicial acts as
distinet from final judicial acts. Such a distinetion finds support neithar in
Afticle 1701 not Chapter 10 of NAFTA {which applies 1o ‘measures adopted or
maintzined by a Party relafing to procurement’). The reference in Article
1019(1) to ‘pracedential judicial deciaion’ which is ang instance of & measurs
sadopted or mainiained by a Pardy’, is to a final decision as well as &
provisional decision. See alse Annex 1010.1B paras 2 and3.

45, The approach which this Tribunal takes to the Interpretation of
'medsums’ accords with the interpretatioh inen to tha expression in
intemational 1aw where it has been understood 1o include fudicial acls. In
Hegina v Pierra Boucharesy, Casa 30 77 11977) ECR 1888, the Europaan
Court of Justios rejected the argument that ‘measure’ exchides actions of the
judictary, holding that he word embraces ‘any aclion which affacts the righis
of persons' coming within the application of the relovant treaty provislon lat
11). In the Fishariss Jurisdiction Case (Spain v Canada), No. 86 {1C) 4
December 4998), the Intematianal Gourt of Justice stated that 'in its ardinary
senze the word [measure’] is wide enough to cover any acl, siep or
proceading, and imposes na particuiar limit on their maletial content or on the
aim pursusd thereby' (ai 68). See alse OF Figlds of Texas inc v NIQG, 12
ran-US Cr Trib Rep 308 {1986€) at 218-218 {wharo ths judicial acts in
question were held to b expropriations within the expression ‘expropriations
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ar ofiet measures affaciing propsrty rights’, tug amouniing o ‘measures
affewting mupsily rights’).

48.  The cignificance for this case of tre intarpretation of ‘measuras’ in the
context of intemaltional law s that Article 102{8) of NAFTA requires the
Pariios to interpret and apply its provisions 'In the light of itz abjectives set out
in paragraph 1 and in accordance wilh applicable rules of international law’,
Further, an interpretation of ‘measurss’ which extends to |udicial act
conforms to the objectives of NAFTA as sef out in Article 102{1), more
paricularly objeclives (), (&) amxd (4), namely ko
~—B) promote conditions of fair competinon in the free trade area;
{¢} increase substantially investment opportunities in the terftories
of 1he Panles;

{g) cereatn offective proccdurze for the implamentation and
application of this Agreemsnt, for its joint administration and for
the reaolution of dispules’.

47.  Such an interpretation of the word ‘measures' aseards with the general
principle of State responsibility. Tha principle applies to the acts of judicial ag
well as legislative and administrative organs. (Sse draft Aticle 4 on Stale
Responsibility adopted by the Internalional Law Commission and later
provisionglly adepted by the Unitad Nations General Assembdy Drafting
Committee on its second reading, Geneva, May 1-June 9, July 10-August 18,
2000, A/CN.4/L.800, August 21, 2000.) In Azinian v United Mexican Stales
Case Ho. ARB{AF)/97/2, 14 10210 Review-FlL) 838, tha Trbunal, in rejesting
ths claim that there wera violations of NAFTA, gliated {at 567) with approval
the comments made by tha former President of the Intemational Court of
Jusiice who, after acknowledging thea reluctance in some arbival awards of
the last century 1 admit that the State is responsible for judicial actions,
statad:
*... in the present century State responsibility for judieial acts same 0
be recognized. Although independent of Government, the judiciary is
not inddependert of the State: the judgment given by & judicial authority
emanates from an organ of the State In just the same way as & law
promulgated by the kegislatura or a decision taken by the exacutive.'
{Eduarde Jimenez de Aréchaga, ‘International Law in the Past Third of
a Century’, 158-1 Recueil des Cours (General Cowsse in Public
International Law, The Hague, 1978).

Boi4
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Ihe former President wenl on to say that State responsibility far acts of
judicial authorities ma:f result fram three types of judicial decision, tha first of
which ia & decision of a municipal court clearly incompatible with a tule of
international (aw. The second typs I8 what is known traditionally 28 2 denial of
justicn, The Claimants agsert that the NAFTA vislations of which they
camplain f2ll within these calsgories of judiclal dacisian.

48. The Azinian Tribunal polnted out (at G68) that State responsibilty for
jutiicial decisions does not eniille a glaimant to a review of national sourt
decisions as though the intemational jurisdiction seissd has plenary appellate
jurisdiction. This Is neither trus generally nor for NAFTA. As the Tribunal
said,
What must be shown is that the court desislon itseli constitutes a
yiolation of tho reaty’ {at SEE}.

49. Tho views expressed by the Azinizn Tribunal wele not necessary far
It deigion in that case bacause i involved no ehallenge to the decisions of
e Mexican courts. Subject to aur later consideration of the rule of
axhausiion of focal remedies and the rula of judicial finality, the views are
norietheless persuasive and support our view (hat ‘measures’ in Chapter
Eleven, ascording to its true interpretation, doss not excluds judicial 2618

i ~

50. A Tribunal established pursuant io NAFTA Chapter Eleven, Sectlon B,
must docide The 15sues In accordance With the provisions of NAFTA and
ppiicanlie Tules of ntermational law (Article 1131(1)). Further, as alcaady
AcAed, ATCle T02(2] provides that the Agreement must be Interpreted In the
lignt of its stated objectives and in ascordance Wilh applicable niles of
iFeTTaTonal law. These abjectives mclude the promotion of condiliona of fair
gampetition n the free trade ares, the increase of investmeant opportunities
and the creation of effective procedures for the resolution of disputes {Article
102(1}{), (¢) and (=)). ‘

@015

P o

51. Guided by these objectives and princfpias, we do not accept ihe %(T

Regspandent’s submigsion that MAFTA is 10 be undsrstood In accordance with
IFEprinciple tht realies are to be interrated i defererce 10 the savereignly
of Glalgs._In AMCQ Asia Gorp v Ropublic of Indonasia 1 1CSID Reports 377
(1982) the Tribunal rjected ihe suggested principle (at 394, 387). Whatsver
tha etatus of thiz suggested ptinciple may have been In earlier times, the
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vienna Convenhlion on the Law of Trealies i the primary guide to ihe
Interpsetation of the provisiona of NAFTA (Ethyl Chrporation v Danada, Award
on Juriedistion, Junse 24, 1898, at 66-56, 38 LM 708 {where a NAFTA
‘Tribunal exprasely rejectad the argnment that Section B of Ghapter 11 s o be
gonstiued sifclly). Sea aleo Pope & Talbet v Ganada, interim Award, June
26, 9000 fwhere @ NAFTA Tribunal adopted a.braad irterpretation of the
exprassion ‘investment’ in Article 1110). NAFTA I5 to be interpreted in goad
taith in accordance with the ordinary meaning to be given ta its terms in Hir
contaxt and in tha light of ila objest and purpose (Vierina Convention, Article
a1 {1). The context includea the preamble and annexes (Vienns Conventlon,
Ariicle 31(2)).

52, e agree with the Fiespondent that niot eery judivial act on the part of
the courts of a Parly congtitutes a measute “sdopted or maintzined by a
Party’. Mexico submits that, In order fo constifite a 'measure’, the judicial
action under consideration must have a ganeral application. Thus a judicial
affirmation of a ganaral principle might weli conglitute a maasurs, whereas a
specific order requiring a defendant to pay & sum of monsy woutld not. The
dafinition of ‘fmeasure’ in Article 201 {which inludes ‘requirement’) is by e
means consistent with this argument. :

53. The question then arises whether the Words ‘measures adopled or
maintained by a Paty’ should ba undersiond, s the Respondent argues, 10
exeluds judicial acts being ihs judgments of domssiic courts N purely private
matteys. The purpose of Chapier Eleven, ‘Section B ~ Settlernent of Disputes
between a Parly and en Investor of Another Party’ is to estabiish 'a
mechanism for the setllement of investment disputes et assures both aqual
treatment among investors of the Pariies in accordance with the principle b
international reciprocity and due process batore.an arbitral tribunal. The text,
context and purpose o Chapter Eleven combine to suppor & libaral rathér
{Fara roEinesd Mienpretation of the words ‘measures adopled or maintained
by a Party, that is, an interpratation which provifles protection and secusity for
the foreign Investor and its investment: sce Ethyl Corporation v Ganada,

Award on Jurisdiction, June 24, 1998, 38 ILM 708, (where the NAFTA
Tribuna! cancluded that the abject and purpuse of Chapier Eleven 1a to ‘greate

affaetive Frocedures ... for the resqlution of disputes’ and to 'increase

gubstant(ally mvestment opportunifies” (at 83)).

&
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54, Meither In the text or context of NAFTA norjin infemational law is there
to be found suppert for the Nespondent's aubmizeion that measuras adopted
or maintained by a Farty’, in its application to judicial acts, excludes the
judgments of domestie eourts in purely private dispifes. Waithar the definiion
of ‘measure’ in Article 201 nor the provisians of Chapters 10 and 17 refating to
‘measures’ and ‘procedures’ contain any indication that, in its application to
judiclal acts, the existence of a measure depends upon fhe identlity of the
Itiganis or the characlerization of the dispute- as public or private. An
adequate mechanism for the seftlement of dispules as sontemplated by
Chapter Eleven must extend to dispuies, whether public or private, so long ae
the Stale Party s responsible for the judicial act which canstiuies the
‘measure’ complained of, and that act conslilutes a breach of a NAFTA
obigation, as for example a disciminatory precedential judicial declsion. The
principie that a State (a respansible for the decisions of its munlcipal courts {or
et.least its higheat vourt) supgorts the wider interpretation of the expression
‘mogsure adopled or maintained by a Party': rather than the restricted
intarpratation advanced by ike Respondant,

55. Generally speaking, litigation between private parties is [ess likely 1o
genetate a 'measura adopted or mgintained by a Parly’ but, in some
circumstances, privaie liigation may do so. In this respect, we do not regard
the discusgion of private litigation in Retall, Wholesale and Department Store
Unfon, Local 580 v Dolphin Delivery Lt [1988} 2 SCR 572, upen which the
Respondent relies, as Influentlal In the present suntext. The discussion
refates to 5. 32(1) of the Canadian Charter of Rights and Freadems which
applies Charter provisiona to the legislative, cxeoutive and administrative
branches {but not the judicial branch) of government.

56. Ashe Claimants subm, the Mississipp! fiial courts judgment ordering |

Loawen ta pay O'Resfe $500 million and the Mississippi Supremz Court
reguirement that Loswen post a $625 million bond were ‘requirements’ within
the meaning of ihe definition of ‘measurg’ in Atticle 201, suhlect to
Sonsideration of Artiste 1121, tha principle of finality of judicial acts and the
riie of exhaustion of logal remadies,

§7. The Respondent argues that the words ‘adopied or maintained’ in

. Arfigle 1101 are indicative of an inteht to limit Chiapter 11 to these actions that

involve ratification by government. This limitation, sa the Respondent
gubmite, accords with the *aet of state’ doetrine. That dosfrine is a dockine of
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municipal rather than intemational faw. See W.8. Kirpatrick & Co Inc v
Environmental Teclonive Carporatian Intomational 493 Us 400 {1690) at 404
{where tha Court aokniowledgad thai it had 'once viewed the dooetrine as an
pxpression of infornational law’ but had more racently described it ‘as a
consaquence of domestlc separation of powers, reflecting the strong sense of
e Judicial Branch that s engagement In the task of passing on the validity
of foreign acts of stata may hinder the conduat of foreign affalrs (Banco
Nagional de Guba v Sabbatinp 376 US 398, 423 (1 964)). No authorty and no
materials have heen placed before us which Justify the conclusion ihat the act
of State dostrine has baen adopted by sufficient countries to be coneudered as
a rule of intsrnational law pursuant to Article 38 of the Slatute of the
International Gourt of Justice. In any evant, the act of &tate dactiing is now
expressed m 1erms of “acts of @ guvemmental Gharacter done by a foreign
state within its own tarritory and applicable there’ {Restatemsant {Third) of
Foreign Nelations Laws of the United States §443(1)3, without differentiating
between ‘publlc’ and 'private’ Ntigation.

K. Whatever the effact o1 the act of Stale dostring may be, Arliole 1105, in
requiting a Party to provide “full protection and security” to investments of
investors, muat exiend to the protection of foreign invesiors from private
patties when they act through the judicia! argans of the Stafe.

§9. Eurthet, the award of punitive damages would satisfy the public
elemsnt of the Hagpondent's public/private dichotomy. 11 is gencrally
acaepted that punfive damages awards are infended to serve the public
interest (D.B, Dobbs, Dobba Law of Remodics §8.11(1) at 467 (2d &d 1983},

80. Ws reject thersfore the Raspondent's abjection that the Mississippi
Court jJudgments are not 'measures adopied of rnaintained by a Party’ \—
beoayse they resolved a dispute between private partiss.

Vil THE AESPONDENT'S SECOND GROUND QF OBJECTION:
THE MISSISSIPP1 COURT LJURGMENTS ARE NOT ‘MEAGURES
ADQPTED OR MAINTAINED BY A PARTY' AND CANNOCT GIVE
T A BREA F CHAPTER 11 BE S5ET ENE NOT.
E A F THE UNITED §TA DICIAL §
61. The Respondent argues that the sxprassion ‘measures adopted or
maintained by a Party’ must be understoad in the light of the principls of
eustamary internatioral law that, when a ciaim of Injury is based uparny judicial
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acfion in a particular case, State responaibility only anses when thers lg final
action by the State's Judicial system as & whole. This propasition is bascd on
the notion that judicial action is a single action from beginning o end go that
the State has not speken uniil ali appeals have been axhaustad. In other
warda, the State is not responsibie for the arrorg of its courts when the
decision has nat been appesled o the court of last resort. The Resoondent
diatinguishes this substantive requiremnent of customary international taw for a
fina non-appaalabls judicial action, when an intemational claim is brought 10
challenge judiclal action, trom international taw's procedurs requirement of
exhaustion of koal remedies (U logal remeuies nle).

62. The Respondent submits that there Is nothing 1o show that in Ghaptar
Fleven the Farios intended 1o deragate from this substantive rule of
international law when judicial action is the basis of the claim for violation of
NAFTA. To the contrary, the Fespondent arguss that the teme of Article
1101, ‘adopted or maintained by a Party', incorporate the substantive rule of
intemational law and raguire finafity of action. Only thase judicial deisions
that have been accepted or upheld by the judictal system as a whole, after all
avallahle appeals have been exhauated, so the argumant runs, can be said o
possesa that degree of finality that justifies the description ‘adopted or
rnaintainad’,

63. Tha Clgimants’ response to this argument Is that Article 1121(1){b) of
NAFTA requires an arbitral claimant to waive its local remedies, net exhaust
them. Thie Article authorizes the filing of 2 Chapter 11 claim only i
‘“the Investor and the gnlerprise waive theis right to indicate or vontinue
befors any administrative tribunal or court under the law of any Party,
or athar dispute sattiement procadureg, any proceedings With respact
te the measure of the dispuling Party that is allegad to be e breach
rafarrad ta in Articie 1116 ..., )

Tha Claimanis submit, first, that the Article eliminates the necessity to
axhaust local remedies provided hy the host country’s administrative ar
judicial courts’. (B, Sepulveda Amor, Intemational Law and international
Savareignty: The NAFTA and tha Claims of Mexican Jursdiction, 19 Houston
Joumal of Interational Law 565 at 574 (1997)). The Claimants submit,
secondly, that the so-galled substunlive principle of finality is no different from
the local remedies rule and that international fribunals have reviewsd the
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decisions of inferier mMunigipal courts where the exhaustion requirement has
hecn waived of is atherwise inapplicable,

B84. The Tespandont argues that Article 1121(2)(b) is not & waiver
pravision and that it doss not waive the local remedies rule or for that matter
the rule of judicial finality. The Respondent acknowledges, howaver, that the
Anticle relaxes the local remedies rule to a partial but limited exient, without
defintng or otherwise indicating what that extent is of may be.

&6, Ohservations of the NAFTA Tribunals in both Motalplad Ceorporation v
Unitad Mexican Statss 168D Case No. AHB/ARET1 (fooinote 4) and inihs
Azinian Case, to which we have referred, support the Claimants’ case fo the
extant that it I1s based on Afticle 1121(2){b}. But Mexico, in ils writtan
submissions 1o this Tribunal, points oul that the Metalclad Tribunal which, n
the relevant passage, purgorted to state Mexied's pesition in that case, did not
do sa acourately. Mexico also points out that, in the Azinian Czgs, as there
was no namplaint of any violation of NAFTA based on a judicial acl, e
Tribunal's ohservations were not necessary for its decision. Other casas
relizd upon by the Claimants include G.W. McNear Inc v United Moxican
States, Docket No. 211, Opinions of the Commissioners 68 at 71, 72 {1928)
and The Texas Company Claim, Deoision 32-B, American-Maxican Gl Rep
142 {1948), but in these cases the relevant trealy waived exhaustion.

§8. There is suppor for the view that no distinction should be drawn
between the principle of finality and the local remedios rule. Indeed, Edwin M.
Borghard, The Diptomatic Protection of Gitizens Abroad 198 (1815), upon
which the Respondent relies, stated: '
‘It i @ fundamental pringiple {hat the acts of inferior judges or courts do
not renger the state imernationally liable when the claimant has failad
o exhaust his locet means of redress by judicial appeal or otharwigs,
for only the highest eourt to which a case o appeafable may be
eonsiderad an authority invelving the responsibility of the state’.
in tha Zinnish Ships Arbitration 3 RIAA 1497 (1937) it was pointed out that
axhaustion of local remedies meant that there must be a final decision of a
court which is the highest in 2 hierarchy of courts to which the claimanl can
rasort in the host State, Borchard is not the oaly commentator who regards

the principle ol Tirelily and the local remedies fule as different sidoa af the

sams coin (see C.F. Amerasinghe, Local Remedies int National Law 181
{1960)). And in the Interhande! Case (1959) 31 8, the claim wae dismissed
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axpressly on the greund that Switzerland 'has not exhausted the local
remedies available to it {at 11, 18, 26-27). Although the sass was taken by
[ntethandel to the United States Supreme Gour, the Bupreme Court
rermanded the case to the Distriot Court and procesdinge ware still pending in
that court.

67. Whil® tha content of the two rules is simildr, if not the sama, the rulas
were ihought fo serve different purposes. ‘The local ramedies rule (described
a5 ‘provadural’) was designed to ensufe that the State where violation of
international law oocurred should have the opporiunily to address it by its own
maans, within The framework of its own domestic legal system {Interhande!
Case (1959) ICJ Rapards 6 at 27). Maost, if not all lagal systems, have 2 self-
comecting capacity. in other words, the claimant” was bound 1o take steps o
ensure that the salf-comeating mechanisim of the State’s judicial systemn is fully
enyaged as a condition precedent to rec:ognlﬁnnfa{ the Stata's reapaneibliity
for breach of its infernational obligation. See the Report of the International

' Lew Commission to the United Nations General Aasambly, Yearbook of the

Intemational Law Commission, 1975, Vol. 1l, 2. Now, sompliance with ihe
Incal remedies rule is seen as a condition precedent to invoking the
responsibility of a State for breach of an international vhilgation. . {See Article
45 of the drait articles on State responsibilily, provisionally adoptad by the
Drafting Committee of the Uniied Nations Geperal Assambly on second
reagling, based on the drait previously adﬂptéd by the International Law
Carnmiggion (A/CN.AL.E00, August 21, 2000]).

68,  On the other hand, the ule of judicial finality (often described as
'substantive’) was thought to be directed to the rasponsibliity of the State for
judieial agte, As the staternent by Barchan, already quoted, makes clear, It
wees considarad that the Stale was not responsible tor the 8¢is of lower courls.

89. Althaugh it has been said that the responsibiility of the State for a
breach of intamationa! law eomatiuted by an alleged judicial agtion arlaes only
when thera s final action by the State's judicial system considerad as a
whola, i is now recognisad that the judiciary is an ongan of the State and that
judicial action which violates a rule of intamational law is attributabie to the
Stata (A.V. Freemam, The Intermational Responsibility of States for Denial of
Justiea, 31-33 (1970)). The wle of judclal frality was inflluenced by the
principles of separation, independence of the Judiciary and respect for the
finality of judicial decisions. However, the judisiary, though independent of
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Govemment, is not independart of the State and the judgmant of a court
praceads from an urgan of the State as does o docigion of the executive. -

70. The modarn view is that ennduct of an organ of he State shall be
consitared as an act of the State under international law, whether the organ
be legisiative, executive ot iudicial, whatevar position it holds in the
organigation of the &tate. That, in effect, is the principle expressed in draft
Article 4 on Swmte Responsiblility, provisicnally adopted by the Drafling
Cormmittee of the United Naiions General Assembly, based on the draft
previously adopted by the Intarnaticnal Law Commission {AJON.AL.GOUT,
August 21, 2000). Ahough the dreit has not been finally approved, llis a
highly persuasive statement of ihe law ¢n State Responsibility as it presently
stande. Dran Aricle 4 acconds with the view expressed by Eduardo Jimenez
da Arachaga, the former President of the |nterrational Court (Intemetionhal
Law I fhe Past Thivd of a Century’, 169-1 Recueil des Cours, {General
Courge in Public International Law, The Hagus, 1978).

71.  Viewed in this light, the rule of udinial finafity is no diffarent from the
locel remedies rule. s purpose is to ensure that the Siate where the violation
oceurtad shauld have an apporunity to redress it by its awn means, within the
framework of e own domestic legal system,

72, Just g5 it wae said that the function of the local remedias rule waa to
astablish whether the point had been reached at which the home Slate may
raige the issue o the interational leve! (G. Schwarzenberger, infernational
Law, 604, (1857)), now it is the function of the rule fo cetablish that Stats
responsibiliiy for a breach of an intemational cbligation may be involetd.

78.  We accapt that an important principla of intemational law should not be
held to have been tacily dispensed with by an international agreement, in the
abesnce of words making dsar an intantion to da so {Elefironiea Sicula SpA
{Elsi) {Unitad Siates v ftaly) (1988) ICJ 15 at 42). Such an intention may,
however, be exhibited by express provisions which are ai variance wiih the
continusd opsration of the retavant principls of intemational Taw.

* Piled in Asinian v United Mexican Siatss Gase No. ARBIAFKIT/R, 14 1GSID Review-FIL at

L. 7
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74. Having reached this point in our considetation of the arguments, we
have concluded that this ground of objection should be deaft with at the
hearing on the merits. Our reasons for reaching this conclusion retate parily
1o the arguments based on Aricls T121(2)(b) an;r.i Chaplar Eloven and parily
10 olher arguments advanced by the Claimants in response to the
Rezpondent's objection. We hava already menﬁt:med the lack of spacificity in
the Respondent's acknowledgment that the Article partially relaxes the locel
remedies nule. Consideration might be given ‘by the Respondent 1o the
possivility of presenting an argument that Artlcle 1121 (2){b} doss no more
than ourtsil or restrict rights that a claimant would otherwise have but for the
axistence of Artiale 1121{){k). The remarks of the International Court of
Justice In Headguantars Agresrment (Advisory Opinion) (G Reports 12 af 28,
42.43, a degigion net cited In argumeni, ay have a bearing ari the aperation
of Article 1121(2){b) and &lso on the Claimants’ submission that an agreement
to arhfirate dispeimes with any chligation to have recourse to municipal
courts. Anather argument of the Claimants, namely that ihe local remecdies
rule has no application to denial of justice casesf is ane that can convanisnily
be dealt with at tha heating on the merits where the argument van be
considered in the context of the patticular allega¥ions by ihe Claimants of
denial of justice on which findings ¢an then be.made. Similarly put over is
consideration of the Asspondent's submissions:that the Loewsn companies
failed fo pursue various local remedies which.f acoording the Respondant,
warg open to them and would, If successful, have resulted in an effective
remedy under municipal law. The hearing of this ground of objection should
therefare stand ouer ko the hearing on the merits,

Vi THE B2 HIAD GR :
TH FRIVATE AGREEM EJFTLE & MATTER
COURT |5 NOT A GOVERNMENT ‘ME&@’ LIBRE' WITHIN THE SCOPE
HAP E !

!
75, This ground of objection was not strongly pressed. In this case much

urns on the cifcumstances in which the Miszissippi proceedinga came
10 be settled and that is 2 matter whinh musat ba dealt with at & haaring
on the marits. :

023

P24
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. THE RESPONDENT'S FOURTH GROUND OF OBJECTION:

Al [ b CALUAE TS

] [AL AND CLASS-

BASED REEERENCES CANNOT BE A ‘MEABURE' BECAUSE
WEN NEVER OBJIECTED osuc' ERENCES DURIN

THE TRIAL
76. This ground of objection does nat, in nur'wew go 10 competence or
jurisdiction. If the Respondent’s case on this pn!nt is made out, & could resuil
in a diamissal of the claim. | is &n issug which agpropriately and conveniently
should be heard and datermined at a hearing on the meriis,

THE EiFTH GH F OBJECTION: |
BAYMOND LOEWEN'S ARTICLE_1%17 CLAIM oULD BE
M E DOES NO 'DWN DR C

ENTERAPRISE AT 13GUE
The abjection on this ground, if upheld, would nntba dispoesitive of the second
Claimant's entirs claim which is partly based on Arimle 1118, Further, itisfar
from clear that the objection goes to jurtsdiction and, in any sveni, it ls an
objection which can be daalt with at the hearing on the merits. For this reason
we do not gonsider 1t appropriate to decide this quesuan on an objecticn to
competence and jurisdistion, -

QRDERS :

In the result wa make the followlng orders: !

1. Dismiss ‘ha Bespondent's obleclion 1o cormnpetenss and jurisdistion so
far as i ralates to the first ground of objeﬂllion.

2. Adjourn tha further hearing of the Respondent's other grounds of
objection to compatence and jurisdiction and join that furiher haering to
the hearing on the merits.

8,  The Respondent fo file its countar- memcrlal on the merifs within 60
days of the date of this Dacision, |

4. The Claimants to file thelr replies within 60 days of the time limited for
the filing of the Respondent's courter-memorial on the merits.

i
1
|

o024

P25
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The Respondent to file its rejoinder within 80 days of the time firnitec

for the filing of the Claimants’ replies. '
Fix Oclober 15, 2001 as the date of the heasing on the merits,

ai:r Anthony Mazon, Presidant

s G

L. Yves Forlier CC QG
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Judge Abnery, Mikva
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