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An Informed Public Assures That
Federal Agencies Will Better Comply With
Freedom Of Information/Privacy Laws

Analysis of the Department of Justice data
on selected court cases arising because of agen-
cies’ denials of requests for records citing these
laws showed

--the monthly flow of new suits was
continuing at a relatively stable rate
even though requests for records were
increasing and

--when sued, agencies often released
considerable information in records
they had initially denied requesters.

The Department of Justice has taken steps to
assure or to improve responsiveness by Fed-
eral agencies to the Freedom of Information
Act, as amended, and the Privacy Act. How-
ever, the best assurance for compliance--in
GAOQO’s view--comes from a public well
informed concerning the law and rights of
access to the records maintained by agencies.
GAO’s study, requested by the Chairman,
Senate Committee on the Judiciary, shows
that these laws generally are effective tools

for meeting congressional policy on openness
in Government.
> &

110753

LCD-80-8
OCTOBER 24, 1979




COMPTROLLER GENERAL OF THE UNITED STATES
¥ WASHINGTON, D.C. 20548

B-130441
B-173761

The Honorable Edwérd M. Kennedy

Chairman, Committee on the ’l/\ /\@/
Judiciary D% 007 }
United States Senate {5/ v 0
01/5/v/° '220 QQ [
Dear Mr. Chairman: é;éw- 14) k LkA

This report presents our analysis of data on litigation
arising from the Freedom of Information Act, the Privacy Act
and other laws governing disclosure of and access to public
records. Our analysis was made from data in the Department
of Justice's case files. Our report responds to a request made
on November 29, 1978, from the previous Judiciary Committee
Chairman, Senator James O. Eastland.

&

In providing for litigation, the Congress clearly intended
that the open Government laws it enacted or strengthened in
recent years would, in a large measure, rely on citizen en-
forcement to ensure effective compliance. Advantages of this
approach, which we believe should be preserved, are to minimize
costs and unnecessary complexities of administration. However,
on the basis of our present and past reviews, we believe that
better oversight and executive direction can achieve improved (
implementation without substantially adding organizational
structures and staffing.

Only minimal specific requirements for executive oversight
and related reporting are mandated in the Freedom of Informa-
tion Act and the Privacy Act. However, the Privacy Act, while
placing only minimum burdens, provides information useful in
evaluating agency compliance with the intent of the act; the
reporting requirements and related oversight provisions are
more specific than the Freedom of Information Act. Under sub-
section 3(p) of the Privacy Act, for example, the President is
required to issue an annual report about agencies' operations
under the act. The Freedom of Information Act only requires
individual agency reports. The agency reports on the Freedom
of Information Act operations lack an overall assessment of
progress and problems, in general, and the status of litigation
in particular. Also, under provisions in section 6 of the
Privacy Act agencies receive some central direction and moni-
toring by the Office of Management and Budget which is not
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provided for in the Freedom of Information Act. Cdnéequently,
Freedom of Information administration is left to individual

agencies.

The initial purpose of our study was to examine the
effectiveness of these statutes and show to what extent the
Government, as defendant, or the requester, as plaintiff, had
prevailed in litigation. (See app. I, pp. 1 and 2.) However,
in further defining the scope of the study with Senator
Eastland's office, it was agreed that our report should pro-
vide data and analysis on (1) implications of the growing
court case load, (2) the extent to which agencies prevailed
on the issues litigated in court, and (3) the extent to which
information sought by the requesters was provided by the Gov-
ernment during litigation. We were asked to consider this
data for a 3-year period, starting with calendar year 1975,
and to analyze possible trends.

Our analysis of case outéome showed that a lot of infor-
mation held by agencies was released during litigation. Many
initial agency decisions to withhold information were modified
in the administrative appeal or the litigation processes.
Additionally, many of these initial decisions were not con-
sistent with the lessons they should have learned from previous
agency experiences. Most agencies examined had 13 years of
experience dealing with the Freedom of Information Act and
700 Federal court case decisions to capitalize on. We believe
that the burden of a continuously increasing case load on agen-
cies and the burden on the public of bringing suit to obtain
information can be eased. Both sides need better feedback on
the results of previous agency decisions.

Better executive direction and monitoring of agencies'
performance is dependent upon the availability of adequate
data on information requests to agencies. Agencies should
have ready reference to legal decisions on releasability of
data, reasons for agency denials, final disposition on appeal
actions, and the outcome of any litigation. Better records
and reports on denials and resulting litigation would provide
a basis for correcting problems as they occur, and future
problems leading to litigation could be minimized.

We discussed the results of our analysis of denials and
litigation with an official of Justice's Office of Informa-
tion Law and Policy, and he agreed that better data is needed
and would be useful in counseling agencies as well as directly
useful to the agencies.
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We recognize that continuing efforts by the Department
of Justice in providing legal guidance and consultation to
agencies (see app. I, p. 4) should improve agencies' respon-
siveness to the openness policies these statutes have fostered.
However, we believe the best assurance for compliance is a
public that is well informed concerning the law and rights of
access to the records the agencies maintain. This study and
our previous reviews show that, notwithstanding the continuing
litigation, these laws generally are effective tools for meeting
congressional policy on openness in Government.

Details on the results of our analysis are presented
in appendix II of this report. We have supplemented our
analysis with other material that provides the texts of
these statutes and explain their operation for the benefit
of general readers. '

The data in this report supplements and updates material
previously presented. On November 29, 1978, we made a presen-
tation to the Committee staff on the basis of our partial col-
lection and analysis of Department of Justice case data relative
to disclosure laws. This presentation and two of our earlier
reports 1/ were considered and used in the Committee print
(pp. 136 and 140) "The Erosion of Law Enforcement Intelligence
and its Impact on the Public Security." That report was pub-
lished early in 1979 by the Subcommittee on Criminal Laws and
Procedures (95th Congress, 2d session).

We hope the report will be useful to you and the cognizant
subcommittees in performing congressional oversight responsi-
bilities and to others with interests in the Government's in-
formation laws and policies.

At the Committee's request, we did not obtain written
agency comments on the matters discussed in this report. As
arranged with your office, unless you publicly announce its
contents earlier, we plan no further distribution of this

1/See app. III for a brief summary of these reports
(LCD-78-119, issued June 16, 1978, and GGD-78-108,
issued November 15, 1978).
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report until 10 days after the issue date. At that time we will
send copies to interested parties and make copies available upon

request.

Sincerely yours,

(T ke bt

ACTING Comptroller General
of the United States
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BACKGROUND* AND OBJECTIVES

OF THE STUDY

OBJECTIVES

In response to a request from the former Chairman of
the Senate Committee on the Judiciary, Senator James O.
Eastland, 1/ we analyzed selected court cases from the
records of the Department of Justice to show to what extent
the Government, as defendant, or the requester, as plaintiff,
had prevailed in litigation. These court cases were the
result of agencies denying individuals' requests for records
under the Freedom of Information Act (FOIA) and other provi-
sions of law relating to access to records. Our representa-
tives were informed that the Chairman was interested in the
effectiveness of these statutes in meeting the policies
intended by the Congress.

In defining the scope of the study with Senator Eastland's
office, it was agreed that our report should provide data and
analysis on (1) implications of the growing court case load,
(2) the extent to which agencies prevailed on issues litigated
in court, and (3) the extent to which information sought by
requesters was provided by the Government during litigation.

We were asked to consider this data for a 3-year period,
starting with calendar year 1975, and to note possible
trends.

It was also agreed that our efforts would be directed at
producing an informational type report on requests by the
public which resulted in litigation. 2/ These appendixes
provide our analysis of the data and background information
which should be useful to (1) the cognizant congressional
subcommittees for consideration in their performing oversight
functidns and (2) others with interests in the Government's
information laws and policies.

1
ki

1/The present report was requested on November 29, 1978, as
a follow-on to the Chairman's letter request of July 18,

1977. The initial request was met by the report entitled

"Data on Privacy Act and Freedom of Information Act Pro-

vided by Federal Law Enforcement Agencies" (LCD-78-119,
June 16, 1978).

2/0ther GAO repérts which have examined and made recommenda-
tions pertaining to FOIA/Privacy Act issues are listed in
app. III.




APPENDIX I ' - APPENDIX I

SCOPE OF REVIEW

We reviewed the records access provisions and related
legislative histories of the FOIA and selected other laws
that could be relevant to issues in litigation.

We requested from the Justice Department's Civil Divi-
sion court case statistics and summary data from its case v
files on FOIA and related cases closed in calendar years 1975
through 1977, and a few cases that were readily available for
1978. We analyzed this data and studied the implications of
cases for presentation in the report. '

We reviewed the (1) FOIA annual reports which were issued
by Justice and (2) Privacy Act annual reports which were is-
sued by the Office of Management and Budget (OMB). We also
reviewed reports prepared periodically by the Congressional
Research Service (CRS) which analyzed agencies' annual re-
ports on their FOIA activities. The latest such report was
published by CRS in November 1978 and was entitled "The Admin-
istration of the Freedom of Information Act: A Brief Overview
of Executive Branch Annual Reports for 1977."

 ANALYSIS OF JUSTICE'S PUBLISHED
CASE LISTINGS

We initially tallied and analyzed the Civil Division's
annotated lists of new and completed cases attached to
Justice's annual FOIA reports for calendar years 1975-77 and
the expanded departmentwide case list accompanying the 1978
report. The reports did not identify cases pending in the
courts. Table A shows a summary of this‘analysis.
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Y Table A

Analysis of Case Volume and
Outcome for Years 1975-77 (note a)

Other
_ Judgments out.come
New Cases with For For or
Year cases final action requester Government ___unknown
o T B No, Percent No. Percent No.  Percent

1975 274 75 14 19 17 23 44 58
1976 483 246 25 10 63 26 158 64
1977 311 316 22 7 51 16 243 77
1978 496 382 39 10 181 47 162 43

1,564 1,01

Yol

l

a/The 1975-77 lists were intended to show only those FOIA cases with final

" actions whereas the 1978 list was to show all FOIA cases in which decisions
were made by the courts. Reverse cases--those enjoining the Government
from releasing sensitive data--were not consistently included (43 cases
decided and about 100 pending cases). Also, the lists included some byt_
not all cases concerning requests for expungement of records, or pertaining
to rights under the Privacy Act or other laws.

A Civil Division attorney said that the Government
usually prevailed in cases that received a full trial and a
judgment by the courts. He conceded that it was not always
possible to determine, from information the Civil Division
maintained or accumulated, which or how many cases the Gov-
ernment "won" or "lost." He thought this was because (1) in
many of these cases both the Government and the plaintiff
had prevailed in some of their positions when the cases
reached a judgment and (2) a majority of cases were dis-
missed without a full trial reaching a judgment. The Divi-
sion attorney acknowledged that requesters and the Government
(agencies) often negotiated settlements on the release of
part or all of the records sought. The annual report lists
did not always provide meaningful information on outcome of
individual cases because Civil Division case files were not
complete and/or lists were not adequately annotated to show
results from litigation.

We decided that a further review of case workloads and
the outcome and issues of cases closed in prior years, even
though the case lists and files were incomplete, would pro-
vide information needed to respond to the Chairman's request.
Consequently, we requested Justice to first retrieve its
files from local or archival storage and, secondly, record
the basic data--from the 504 cases it located--in workpaper
form. We assisted Justice in the analysis. (See app. II
for details of this analysis and our assessments of the
implications of workload and case data.) —
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ADMINISTRATIVE GUIDANCE

The Department of Justice has assumed a lead agency
role and it coordinates the Government's efforts on meeting
the requirements of the FOIA in responding to the public's
requests for records. Justice provides continuing legal
guidance and consultation to agencies. 1In addition, Justice
handles essentially all of the litigation arising from agen-=
cies' denials of such requests. Most of these cases are
tried by the U.S. attorneys, but Justice's Civil Division
has overall responsibility for coordinating and monitoring
the progress of litigation. In some instances, other divi-
sions in Justice (e.g., Tax Division on cases pertaining to
the Internal Revenue Service) and a limited number of other
agencies (with independent authority to conduct litigation)
may retain this responsibility for certain cases where access
to records is an issue.

Within each of the 95 Federal judicial districts, the
U.S. attorney is the chief law enforcement representative of
the Attorney General. He handles most of the Government's
litigation, including the trials of most FOIA cases in court.

Oon May 5, 1977, the Attorney General issued a letter to
the heads of agencies and expressed concern over the 600 FOIA
cases then pending in Federal courts. He stated that the
Government would only defend cases where releasing informa-
tion would be demonstrably harmful, even if there was some
legal basis for withholding requested records. He said it
would no longer suffice that documents technically fall
within the FOIA exemptions; Justice would have to be assured
that agencies' determinations not to release specific infor-
mation would be harmful to the interests protected by the
act's exemptions. (See app. IV for a reprint of the Attorney
General's May 5, 1977, letter published in the Congressional
Record with remarks by Senator Edward M. Kennedy.)

The Attorney General has provided extensive interpre-
tative guidance such as his memorandum of June 1967 on the
initial FOIA enactment and his February 1975 memorandum on
the 1974 FOIA amendments. Also, Justice provides consulting
services prior to agencies' denials of appeals, for example,
on complex requests and furnishes interpretative material
periodically for use in agency training programs.

The "Freedom of Information Case List" is published
semiannually by the Office of Information Law and Policy,
Department of Justice. The list is annotated to identify
the issues the courts have addressed; i.e., FOIA sections
or exemptions and Privacy Act cases with court decisions.

4
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S

OMB also provides directives and guidance on implementing
the Privacy Act (Circular A-108 and guidelines attachment).

LEGISLATIVE HISTORY

The FOIA (5 U.S.C. 552) provides the basic authority and
procedures for the public to petition the Government for un-
released documents and records in its possession. The orig-
inal FOIA enactment, which became effective on July 4, 1967,
represented new law based upon the principle that all Govern-
ment information, other than categories of records permis-
sively exempted by the statute, should be available to the
public. The act was amended to strengthen these policies in
1974 and 1976.

Concurrent with enacting the major 1974 amendments to
the FOIA, the 934 Congress passed the Privacy Act of 1974
(5 U.S.C. 552a), which became effective on September 27, 1975.
Although the Privacy Act supplemented the FOIA on matters of
an individual's rights to access to records about himself,
its purpose was broader.

The underlying purpose of the Privacy Act is to give
citizens more control over what information is collected by
the Federal Government about them and how that information
is used. The act accomplishes this in five basic ways.
First, it requires agencies to publicly report the exis-
tence of all systems of records they maintain on individ-
uals. Second, it requires that the information in these
systems be secure, accurate, complete, relevant, and up-to-
date. Third, it provides procedures whereby individuals can
inspect and correct inaccuracies in almost all Federal files
about themselves. Fourth, it specifies that the information
an agency gathers about an individual for one purpose may not
be used for another without the individual's consent. And,
finally, it requires agencies to keep an accurate accounting
of the disclosure of records and, with certain exceptions,
to make these disclosures available to the individuals. 1In
addition, the act provides sanctions to enforce these
provisions. '

The two enactments were intended to work together to
give the public maximum access to records balanced against
the Government's needs to maintain confidentiality and
prevent harmful effects to governmental operations or to
those persons served by the Government by releasing the
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information. 1/ Both acts contain exemptions in their
provisions.

Exemptions from disclosure

The FOIA, under subsection 552 (b), title 5 of the
United States Code, lists nine categories of data that may
be exempted from disclosure by agencies' determinations.
These are matters that are:

—-Authorized by Executive order to be kept secret in
the interest of national defense or foreign policy
and properly classified.

--Related to internal personnel rules and practices
of an agency.

—-Specifically exempted from disclosure by another
statute.

--Trade secrets and commercial or financial
information.

--Interagency or intra-agency memorandums or letters.
--Personnel and medical files.

--Investigatory records compiled for law enforcement
purposes (only to the extent set out in subparts).

--Data obtained by agencies responsible for regulation
or supervision of financial institutions.

--Geological and geophysical information.

1/Freedom of Information Act and Amendments of 1974 (Public
Law 93-502) Source Book: Legislative History, Texts, and
other documents. Joint Committee Print: Committee on
Government Operations, House of Representatives; and Com-
mittee on the Judiciary, United States Senate; U.S. Gov-
ernment Printing Office, March 1975.

Source Book on Privacy: Legislative History of the
Privacy Act of 1974, S. 3418 (Public Law 93-579). Joint
Committee Print: Committee on Government Operations, U.S.
Senate; and Committee on Government Operations, House of
Representatives; U.S. Government Printing Office; 1976.
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The texts of the FOIA and Privacy Act are reprinted in
appendixes V and VI.

To provide clear guidance to the public and to Federal
agencies, on November 2, 1977, the Congress published House
Report No. 95-793 ("A Citizen's Guide on How to Use the
Freedom of Information Act and the Privacy Act in Requesting
Government Documents”). This report (available from the
Government Printing Office) contained an excellent analysis
of the operation of these two very complex statutes and ex-
plained the provisions in these acts for exempting records
from disclosure.
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ANALYSIS OF

LITIGATION SEEKING ACCESS TO

RECORDS OF FEDERAL AGENCIES

SUMMARY

Analysis of Justice Department files and data on court
cases arising in recent years because of agencies' denials
of requests for records showed

--the monthly flow of new suits was continuing at a
relatively stable rate;

—-a substantial backlog of open cases was steadily
accumulating; and

--when sued, agencies often released considerable
information in records they had initially denied
requesters.

The litigation arose out of apparent judgmental differ-
ences between requesters and agencies on what was releasable
information--from difficulties on application of the law to
particular records. Sometimes there were reasonable differ-
ences which had to be settled by court action. However, in
many instances the litigants, either the requester or the
agency, showed a serious lack of understanding of provisions
of the law and its intent. This condition persists even
though precedent cases abound. The Federal courts, by March
1979, had pronounced decisions in about 700 cases, 1/ in-
cluding many decisions reviewed by the appeals courts. In
addition, there were eight cases reviewed by the U.S. Supreme
Court in recent years.

Further study showed that:
--Litigation sometimes was instituted when agencies

did not appropriately respond or failed to acknowl-
edge a request or appeal. In such cases, the courts

1/See "Freedom of Information Case List," published by the

~ Office of Information Law and Policy, Department of Justice.
The list is annotated to identify the issues addressed by
the courts, i.e.; FOIA sections or exemptions and Privacy
Act cases with court decisions. The current March 1979

edition contains a guide and is distributed to the public
by the Government Printing Office.
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remanded the matter ‘back to agencies for injtial
determinations.

--In many cases, requesters initiating suits caused
agencies to reevaluate their decisions and reach
agreements with requesters--a majority of cases
were so resolved without judgment on issues by
the court.

--Technical guidance was not always available or
understood by the various levels within an agency
to be effective in the critical, prelitigation
phases of initial response and denials.

-—Prior to March 1979, the Government had not pub-
lished adequate continuing guidance for the benefit
of nonattorneys in agencies and the public.

We concluded from our study of cases and their outcome
that the agencies and the public were not benefiting to the’
extent they should have from knowledge of the results of
past court decisions. Two examples follow.

Recently, we were requested to intercede in behalf of a
requester who was denied certain records by an agency offi-
cial in a component of a large department. The denial letter
stated that the FOIA "prohibits release" of the requested
documents and cited exemption 4--"trade secrets and commer-
cial or financial information obtained from a person and
privileged or confidential." We asked the department level
official responsible for making decisions on denials to review
the request. He immediately reversed the agency's initial
decision on the basis of his personal knowledge of a "lead"
court case which had decided the same issue 6 years earlier.

Even though this department was the defendant in the
cited lead case, the component agency did not seem to under-
stand the operation of the law and the exemption in question.
The requested documents did not meet the tests of harm re-
quired under exemption 4 to justify withholding records from
disclosure.

In another instance, an agency recently denied several
requesters specific technical data used to support certain
agency systems. Generally, this data were released in the
past. The agency, however, revised its regulations to state
that such data were not "agency records" within the meaning
of mandatory release requirements of the FOIA. In its initial
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denial, the agency did not permit consideration through its
appeals process. The agency merely cited its own regulation
and it did not invoke one of the statutory exemptions pro-
vided in the FOIA.

Clearly, the avoided steps are necessary to preclude
circumventing the act's intent and to allow a requester to
exhaust all administrative remedies before he files a com-
plaint in the Federal courts. The FOIA provides that an
agency's initial denial is subject to an administrative
appeal that is reviewable by the courts so that any remain-
ing disputes over releasability of records can be finally
resolved.

The question of whether the agency may properly with-
hold such technical data in the particular circumstances of a
request is being considered by the courts at this time. Our
point here is that the courts have held that the FOIA is a
disclosure statute. The language, logic, and history of the
FOIA show that it requires the disclosure of any existing
records, unless the agency invokes and successfully defends
one of the permissive exemptions provided by the act. Elimi-
nation of the appeals process is contrary to this thrust of
the law.

Prior GAO report

Our prior report "Government Field Office Should Better
Implement the Freedom of Information Act” 1/ contained sev-
eral recommendations for improving the FOIA's implementation.
The following is a summary of actions most relevant to our
present study:

--Because agency managers were not sufficiently con-
cerned, heads of agencies should review, at least
annually, implementation at headquarters and field
offices.

——Justice should review agencies' treatment of exempt
material--e.g., clarify issues such as agencies ex-
cluding technical data, as nonrecord material, cited
in the above example.

--Justice should evaluate the adequacy of staff re-
sources allocated to the Department's oversight
role in concert with determination of its respon-
sibilities under the act.

1/see p. 27; LCD-78-120, July 25, 1978.

10
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~

--The Congress should consider amending the FOIA to
clearly give the oversight role to Justice and
delineate the responsibilities in this role.

To encourage agency compliance with the FOIA, Justice
established an Office of Information Law and Policy in
September 1978. We are pleased with this action and believe
it will provide greater visibility to Justice's efforts.
Because the new office essentially represents a realinement
of responsibilities, it needs to be provided sufficient
staff to adequately discharge its responsibilities.

Secondly, we are not aware of any significantly increased
attention being given by agencies' top management that would
serve to provide more enlightened and consistent decisions on
releases or denials of requests. Finally, the Congress has
not acted to strengthen an oversight role by delineating this
responsibility in the act.

We believe that these actions, if fully implemented,
will have a positive effect on reducing the overall level of
new complaints being filed in the courts.

Guidance to the public

In our earlier report (LCD-78-120, July 25, 1978) we
concluded that a citizen's guide was needed. We also noted
that the Honse Committee on Government Operations reached
the same conclusion concerning this need after the 1972
hearings on the act. One of the Committee's recommendations
was that Justice '

"k * * prepare a pamphlet in simple, concise
language for the general public, to be published
by the Government Printing Office, setting forth
the basic principles of the Freedom of Informa-
tion Act, the procedures by which a citizen may
obtain public records from a Federal agency, and
his right to appeal a denial of his request,
including court remedies, and other similar
advice concerning the citizen's right under the
act."

The Committee on Government Operations prepared such a
guide, "A Citizen's Guide on How to Use the Freedom of Infor-
mation Act and the Privacy Act in Requesting Government
Documents." The guide, which was approved in November 1977,

was intended to help citizens exercise their rights under the
two acts. (See p. 7.)

11
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In March 1979, the Justice Department incorporated "A
Short Guide to the Freedom of Information Act" as an appendix
to its FOIA case list and made it available to the general
public. (See p. 8.)

Details of our study of litigation resulting from de-
nials of requests for records (tables 1 through 10) are
discussed in the following sections of this appendix.

PROGRESS TO RESOLVE
LITIGATION IS SLOW

Statistics maintained by the Civil Division of the
Justice Department showed that a substantial backlog of open
"information" cases was steadily accumulating. Although the
monthly flow of new cases assigned to the Civil Division
continued at a relatively stable rate (47.8 cases per month),
cases were closed at an average of only 20.9 cases per month.
This resulted in a threefold increase in the number of pend-
ing cases in the period we analyzed. Table 1 shows this data
for the months from November 1975 through July 1978.

12
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Table 1
Caseload Changes - Justice Department
"Information" Cases (note a)

Total pending

Cases received Cases closed end of month

Month during month during month (note c)
Oct. 1975 - - 370
Nov. 1975 40 1 409
Dec. 1975 58 4 463
Jan. 1976 64 12 515
Feb. 1976 52 6 561
Mar. 1976 68 38 591
Apr. 1976 65 17 639
May 1976 56 39 656
June 1976 46 11 691
July 1976 54 7 738
Aug. 1976 45 18 767
Sept. 1976 39 6 . 800
Oct. 1976 37 27 810
Nov. 1976 45 8 847
Dec. 1976 33 13 867
Jan. 1977 55 ' S 15 -~ 907
Feb. 1977 25 11 921
Mar. 1977 56 40 937
Apr. 1977 38 17 958
May 1977 47 b/123 882
June 1977 33 b/34 881
July 1977 32 28 885
Aug. 1977 51 20 916
Sept. 1977 36 23 929
Oct. 1977 33 ' 7 955
Nov. 1977 46 . 26 975
Dec. 1977 32 A ) 13 994
Jan. 1978 88 21 1,061
Feb. 1978 57 7 1,111
Mar. 1978 48 27 ) 1,132
Apr. 1978 65 10 1,187
May 1978 48 37 1,197
June 1978 37 4 1,230
July 1978 60 4 ' 1,286

a/Excludes cases handled by Justice's Tax Division for the
Internal Revenue Service.

b/Cases closed were greater than number received._ _
c/Justice lacked an inventory of pending cases (files)
to back up the numbers of pending cases at the present

time or on past dates and their accuracy cannot be
determined.

13
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We observed that the lack of close monitoring of these
cases and prompt action to administratively close case files
caused the Civil Division's statistics to be less than accu-
rate. For example, the time lag following court action for
administratively closing the cases averaged 4.5 months and
in some instances closings were delayed much longer.

The buildup of pending cases in the Civil Division is
further demonstrated in table 2. As the table shows, the
number and aging of pending cases increased significantly
(from 370 to 1,230). We concluded that while Civil Divi-
sion's statistics lacked a degree of accuracy or backup the
trends were generally as shown in table 1.

Table 2
Aging of Pending Cases
Number of cases Number of cases
Year case at beginning at ending
opened ({Nov. 1975) (June 1978)
1971 and
prior 12 9
1972 18 7
1973 19 5
1974 43 A 19
1975 278 176
1976 - 334
1977 - 385
1978 = 295
Total 370 1,230

|

Table 3 shows by type of case, the Civil Division's
workload and the rapid accumulation of pending cases
occurring during calendar years 1976-77.

14
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Table 3
Civil Division's Case Load
by Types of Pending Cases

Types of

o pending cases__
we____Total cases_ __ ____ Privacy Misc.

Date Received Closed Pending FOIA Act (note a)
Dec. 31, 1975 - - 463 328 - 135
June 30, 1976 - 362 134 691 459 29 203
Dec. 31, 1976 255 79 867 582 62 223
June 30, 1977 255 241 881 585 84 212
Sept. 30, 1977 119 11 929 602 87 240

Total 991 525

g/IncludesAreverse FOIA cases (to enjoin release of records)
and cases citing other disclosure laws.

We were advised that the Civil Division's litigation
section directly handled about 20 percent of the cases in
court, while U.S. attorneys handled the rest. The section's
attorneys, however, monitored all of these assigned cases and
were responsible for coordinating cases with the agencies and
for checking all affidavits and other documents involved. A
section official said the workload was heavy but, in his view,
the section had no backlog awaiting completion of Civil Divi-
sion responsibilities. The section, however, did have to work
considerable overtime to keep up with the caseload.

On a departmentwide basis, all pending information cases
in this period went from 706 in June 1976 to 989 in September
1977 and 1,111 at the end of February 1978. Most of the addi-
tional items making up these departmentwide totals were cases
handled by the Tax Division for the Internal Revenue Service.
We were advised that the trends of new and closed cases gen-
erally continued through 1978 but that specific numbers of
currently pending cases were not identifiable.

CASE OUTCOME--HOW MUCH
INFORMATION IS PROVIDED?

Our analysis of Civil Division's files showed that, when
sued, agencies often released considerable information in
records they had initially denied requesters. We estimated
that agencies released information in about one-half or more
of the contested requests. Only an approximate estimate was
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possible because the files did not always show how much infor-
mation was released by the agencies being sued. 1/

To determine the trends of case outcome and other case
characteristics, we analyzed data in the Civil Division's
files on 504 cases. Our sample represented about one-half
of the total "final action" cases listed with Justice's annual
reports covering FOIA activities for calendar years 1975 to
1978. The selection included only 10 percent of those cases
closed in 1978 and thus may not reflect any changes occurring
in that full year's activities.

The number of denials and/or degree that information was
released--during or as a result of litigation--in the 504
cases is shown by year in table 4.

Table 4
Number of Cases in Sample

Showing Records Denied or
Degree of Disclosures by Year

Other issues or

Records denied Full disclosure Partial disclosure unknown (note a)
Year Amount Percent ‘Amount Percent Amount. Percent Amount. Percent
1975 14 22 30 46 11 17 10 15
1976 73 39 46 25 33 18 33 18
1977 78 35 39 18 43 20 59 27
1978 _11 31 15 43 6 17 3 9
Total 176 35 130 26 93 18 105 21

I
|
n
|

g/Incomplete data in Civil Division's files.

By allocating the unknown cases and assuming that information
was released or denied to the same degree as in the cases
where this was shown, we estimated that information was fully
or partially provided in 56 percent of all cases and was
denied in 44 percent of all cases. ‘

1/See discussion of difficulties in determining case outcome
from Justice's annual report case lists on pp. 2 and 3.
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We correlated the adjudicated outcome to the degree of
information released for the 469 sample cases from the years
1975 to 1977. The analysis showed that information was re-
leased in many instances regardless of whether the adjudicated
outcome was shown as dismissed or judgment was for either the
plaintiff or defendant. However, the problem of determining
the extent of disclosures persisted because of incomplete
data in many of the Civil Division's case files. Table 5
shows for the 1975-77 cases the adjudicated case outcome of
issues correlated to numbers of denials or degree of infor-
mation released.

Table 5
Analysis of 1975-77 Cases
To Show Adjudicated Outcome

Judgment issued

(note a) Outcome
Degree of For For Case unknown
disclosure plaintiff defendant dismissed or other
Denied ' - 54 108 3
Full disclosure 26 6 79 4
Partial disclosure 7 21 57 2
Other issues or ,
unknown 11 _ 6 0 5
Total - 44 7 324 4

H

Sma—— —_— —

a/Justice's annual report classifications; however, in many
cases there were multiple issues and mixed decisions.

The above analysis again showed that in more than one-half

of the cases, where it could be determined and projected by
a prorata allocation of unknown cases, the plaintiffs (re-

questers) received full or partial information during or as
a result of the litigation.

We identified 74 departments and agencies or their office
and bureau components that were defendants in the 504 sampled
cases. Table 6 identifies the 23 departments or agencies that
were most frequently involved and shows the number of times
records were denied and/or the degree of disclosure by an
agency.
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