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our: firm and clear policy toward that crime.
By giving its advice and ‘conzent to my;uﬁ-
fication of this on. wmch b 4 n:i

t the t‘ﬁltﬁed stnﬁes is ptepmd toke
:gaectzveacuon on s 'part to contribute to
the establishment of principles of raw and
Justice. .

thti%nal as welb as soclal' i
" groups. have overwhelmingly §
* the legistation. Priortntheadopﬂond
. the genioclde convention, 166 organiza-
tions, representing a quarter of & billion
" people all over the world, appealed
the Unitcd aﬁnns tor ouﬂaw mass.
murder, :
. Likaviﬁe in the Umtea states,
“of American organizations have appesrled "
.- to thé Senate to ratify the Convention.
" Among these diverse organizafions, are
o theAMIO Um,Naﬁomlcoumﬂof

- "cil of Amerlca, American Civil Liberties

- ~Uniom, Nationsl Association for the Ad- -

" vancenient of Cofored Peaple, Eeadership -

' .Conference on Civil , General Fed-

" eyatfon of Wemen's Clnbs, and the

American - Association of University
‘Women.

) Intheinter&stofthemﬂnonsoi

" Amerfeans represented by fhis eross- -

" seetion of organizations, &s welt as the

- “~world' whio. support-this treaty, and in
appeal to my colleagues for ratification
: tion Accords of 1949

“"m,mﬂsmm's VETO OF' 'mm
' FREEDOM OF INFORMATION ACT .
"AMENDMENTS

+- . Mr, MUSKIE. Mr, President, thisweek

iComeqs will vate on one of the most
.-important questions pending during. this

- post-election * session—fthe President’s. -
- yeto of the amendments to the Freedom

6f Information Act, H.R. 12471, L

... -.On the surface of the issue, there are
- g humaher of points on which the Presi--

" President’s veto message would have
‘~believe that all these points were of equal
concern to the executive bhranch. .
But beneath all the rhetoric, there is
“only -ohe- issue at stake—and that issue -
gaes to the very heart of what this legis-
lation is'all ahout.. - .
"The provision of HL.R. 12471 in question
‘is “section’ 2¢a), providing for a pracess
of Judieial - review in.cases where classi~
fication .of Government documents:is
a challenged in the courts. Ia such eases,
" the legislation provides for in camera
review of the documents in question by
;770 "a Federal judge to determine whether or
“- -+ not the documents were, in fact, properly
" classified. -
The President has called this provi--
sion uneconstitutional..
. As ‘a lawyer who thinks he knows
S something about_ the. Constitution,—I-
. found this charge puzaling, pal:ﬁcularlv
since the President has not taken issue
with the cencept of judicial review, but
only with the standard to be used. )
- To clarify the question in my own
mind, I sought the advice of one of the
Natlons most respected constitutional

"fhundreds 'of millions more around the

without delay of the Genocide COnven-

‘dent and the Congress. are at odds..The -,
us
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experts. Prof. Philip Kurland, of the Uni-
versity of Chicago Schiool of Law. I would
like to share his response with my gol-
leagua naw, for it should be helpfut to
us alt in weighing cur vote on this fssue.

-The Presidents charge that HER.
12471 iz uneonstitutional is ser!ous in-

deed,

But, Professor Kurland's Iueid analysis
has. convinced me that it s '3 charge
without foundation. -

I ask unanimous consent. that Profes~
:Sor Kurland’s letter be printed iIn-the
‘. RECORD, and ¥ urge my coneagues’ serious

onsideration of its arguments.
‘There béing noobjection, the letter was
¢ edtubepﬁnmmthenmm as

Umvnanw Gmmso
' Chieago, IJL, Nor. 15, 1974
'Semm Enmm P, MusKiE,

: .s. Senate, Committee en Gct;anmmt Op-

emﬂaus, Washingion, D.C. -

dm‘svemthntusted,mpnﬂ.mampmt-
tlon of unconstitutionality. Before I do so,
I would note that the certainty of the Veto
Message of 1?0cmbet1974hasbeensome-
whsbdnmedhymrmtemmts ~Im:the -

uemnge the !‘mmt said: - “ﬁm}. & .
pmvnn freforving p:ovislon oS
dicial.!evlaw of -the propriety of classifics-

of:de J would viclate constitus

‘is. unconstitutional.” But only las night, I
‘heard. him sy to the ater,

on to'which he takes excepﬂm )s un-
titutfonar,f not | 1Y, .

nmther tos provismn af the Constitution
nor to any judicial declsion on which.guch
=) concluslon could rest. It is not. sm'pﬂs!ng,
: heeause ere is neither eonaﬁm&onn pro-»
vmon, ‘nor;
My eonsidereq -opi n!on 19 tka.t the lssues
ba ‘the Congress and the President in
th._{sr,eg d:are reglly issues of policy end not:
at” all ‘issités of ‘constitutionality. To me, it
i eléar.

'rhe provision in question was described

- 12471 in this way:
s

TION (B) (1)

. The House bill amended subsection (b} (1)

of the Freedom of Information law o permit
" the withholding ‘of Information “suthorized’
-under’ thé criteris, established by an Execu-
tive-order to be kept secret In the interest
of the national defense or roxelgn policy.”

. The-Senate amendinent contained simflar
langusge but added “gtatute” to the exemp-
tion ‘provision,
" The' conference substitfute comblnes lan-
guage. of both House and Senate bills to
permit the withholding of information where
.1t 1s “specially authorized under criteria es-
tablished by an Executive order to be kept
secret-n the interest of national défense or
.fareign’ palicy” and & “in fact, ‘praperly
classified” pursuant to both praecedural and
-gubstantive-criteria’ contilnied in such Exec-
utive order.

When ﬂnkgd with the arnthortty ccmteued
upon the Federal courts i this conference
substitute for in cemers examination of con-

tested records ss part of their de novo de-

termination . in Preedom of Information
cases, this clarifies Cangressional intens to
overrile the Supreme Court’s holding in the

“dent is.‘reslly ase

‘ "
' treated as conclusive; Tam at & lose 6 under
’ cou&d be;.
185 . the Congress does not go to the " quesﬁim
' whether there is 8 constitutional privitege ta i
‘be ‘afforded to classified dociimsnts. X have

" doubts that any such censtivetional privilege®
“exists. Bué that is frrelevant io the differ-

’.~arepmileged the statute in g

at"the .bill does not offend the -

' not entitled to protection fromx-d
in the Conference Report to accompany H.R. )

.+ . by in caomera inspectton af the questioned

nmss AND FOREIGN E_ox._xcvj zm’:im?

" the’ msﬂent's suggestéd aliernative would -

' whether sueh classification is proper.” Con- :

_set out above makes clear: *, . . the conferees

.expect.that Federal courts, In

36528

onse of EPA. v, Hhm et al,
rospect to in eamgm'rem "“’m

However, the conferees : E
Executive departments raponmﬂm?n: e}?rf R’
tional defense and forefgn ' poley ; :

unique insights into what sdverse at-

have

fammigltkocmassmnl%of 1. dis
closure of & particular cl reuord’m L, AC=
eum'tsﬁt Titris

mnms‘aeugp o ditermmations
gection S52(b) (1) cames wnder the Freedom .
of Information Iaw, will accord substantial
welght “to an ageneg’u affidavit concerning
he Hetails of c!ass!ﬂed.' mﬁm at the
d!spubedreeord.

Restricted Data (42 U’SO. 2!62), ‘goin-
munication information (18 US.(C.708), and
intelligence sources and methods (80" U.S.C.
403 (d5(3) and ()}, for. example, may be
classified snd exempted under section 552
(b} (3} of the Freedom of Mformation Act,
“When such information ts subjected to.court
‘review, the court shoutd recognize that .
--suel " frformation 15 classifed’ Whe o

ﬂ;;shxn.

Pres!dmm abfection Is to ths shmdard

: ‘to.he used by the courts in determining the -

that the materiel sought is “in fact, prapu'ly

-classified.”™ The President would. .propese: &

. standard he whether “there is s réssonable

" bagls to support the classifieation purspant

.o the Executive order.”- Unless’ the Presi-
rting that.the: claenifien

tion By the extentive department.

é

'stand what: - ms omstltuﬂon argum

“‘The difference between the President

ences between the Presidentiad sud Congres- = .
sional positions.  For the quesiion i not "
whether such materials as conle i questlon_

entitled to the privilege. Such’ privilege;
der either. the Preshdential or. the Cangres-
-slonad view, would extend’ oanly- tmmgtemla

not fal} into the privileged category, they are
disclosure.

Nor does the President’ contend that the >
courts’ cannot /

tmaterial, where necessary; Bota the bill and | ©

leave that power with the couris.The Presi= &
‘dent would peovide: “The courtmy examine < -

such records i camers only if it.18 necessary,” ...
after consideration by the court of all ether -
attendant material, i order to -determine
gress has expressed similar recognition of the '
welght to be given to adminisirative action,
As the guotation from the. conferenee Report

recognize that the Executive deparimentare- = . -
sponsible for national defense and foreign
policy matters have unique insighis inta
what adverse affects [sic] mlshf. Qccur as &
result of public disclosire of a particular
clasaified record. Accordingly, the conferees -
determinations in section 553(h)(1) cases
under the Freedom of Information law, will  : |
accord substantial welght to an sgency's
affidavit concerning the detalls of the classi«
fled status of the disputed recaxd.” .
Under both the Presldent's alternative and
the bill as written, the courts are authorized
to undertake in camera inspection, if neces-
sary to determine whether the materials are
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properly. classified. And it should be clearly - ardize the security which the privilege is
noted that the issue a8 posed by the bill is meani to protect by insisting upon an ex-
whether the classification is proper pursuant amination of the evidence, even by the judge
to standards established by the executive alone, in chambers, .
branch itself for such classification, .. There 1s nothing In EPA. v, Mink, 410 -
It seems clear to me that the provisions of U.8. 73 (1973), inconsistent with the pro-
the bill are fully in accord with the only - visions of amendatory law .thet. the Presi-
Supreme Court declsion that directed -liself dent has vetoed. The vetoed bill 18 In fach
1o the issue that purports to be made be=- a response to the deficiencles of the.Free-
tween the President and the Congress, I refer dom of Information Act as applied in the '
to the Supreme Court decision in United Mink case. The sole question resolved there
States v. Reynolds, 8456 U.S. 1 (1958). There was the meaning of the statute as it was then
the question was. whether & federnl court ':framed, and as Mr. Justice Stewart tald in
could  order the production of materials - his concurring opinion: sk
" classified by the executive branch as military ” “This case presents no constitutional
secrets. The Court set forth the proper pro- -claims, and no'issues regarding the nature
cedure . for making that determination in or scope of “Exegutive privilege.” It involves
these words: = .. ot o Ao effort to invoke judicial power to require
Judiclal. experience . with the privilege any documents to be reclassified under the
which protecis military and state secrets has - mandate of the new Executive Order 11652,
been limited in this country. English experi-~ - The case before us involves only the meaning -
ence has hegn more extensive, but:still rela- of two exemptive provisions of the so-called
tively slight compared with other evidenti- TFreedom of Information Act, 5 U.S.C, § 552. -
ary - privileges.. . Nevertheless, the principles . “My Brother Douglas says that the Court -
which.-control the application of the privi-~ ‘makes a ‘shambles’ of the announced purpose
lege enierge quite clearly from the avallable - ‘'of.'that Act. But it is Congress, not: the °
- precedents, The privilege belongs t6 the Gov- . ‘Cotirt, that in § 562(b) (1) has ordained un-
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-dent. wants. the secrecy. mafn

‘hot see how it is-

ernment and must be asserted by 4t 16 can

neither be claimed nor waived by & private .

perty. It 1s not to be ghtly invoked. There
must be a formel clalm of privilege, lodged
by the head of the department which has
control over-the matter, after actial personal

“specifically required by Executilve  order to

uestioning deference to the Executive'’s use
f the ‘secret’ atamp. As the opinton of the -
Court demonstrates, the language of the ex-
emption, confitmed by its legislative history,
plainly witholds from .disclosure matters

' consideration by that officer. The court 4t= -

self must determine whether the.circum-
stances “are appropriate for -the:claim. of
privilege, and yet do g0 ‘without forcin;
disclosure-of ‘the véry.thing the privilege
designed to protect. The latter. requirement
is the -only one “which presents.real' difi~
culty. As to’it, we find it helpful .to dra

upon judiclal experience in dealing Withan

anelogous  privilege, - the privil galrist
self-inerimination,... .x -~ T E L0
The privilege against self-incrimingtion

presented the courts with s similax sortiof .

problem. Too much judicial inquiry into the
claim of ‘privilege. was, meant to teot;
while a. complete: abandonment_of. ju
contiol- would l1ead ‘to;intolerable abuses. In<
deed, In the earlier stages of judiclal.-experi«
ence with the problem, both extremes. were.:
advocated, Some saying that the’ bare s
sertion by the ‘'withess 'musf ke taken as
conclusive, and others saying that the witness :
should be required to-reveal the matter be<
hind-his ‘claim of privilege to the judge for
verification.’ Nelther extreme prevalled, and
- & sound formula of compromise -was-des
veloped. This formula received authoritative
expression: in this country as.early as the.
Burr triaL ‘There are differences.in’ phrase«
ology, but In substaxce it 1s agreed that the
court must be satlsfied from &all the evidence
and circiunstances, and “from .the’ implicas
tlons of the question, in the setting in
which it 15 -asked, that a responsive answer

p

to the question or an explanation’of why it *

cannot be answered might be dangerous i
Hojfman v, United States, 341 U.S. 479, 486~
487, If the court is'so satisfied, the claim of
the privilege will be accepted without. re<
quiring further disclosure. ' =~ - - 7
Regardless of how 1t is articulated, some
like formula of compromise must be applied
here. Judiclal control over the evidence in
& case cannot be abdicated to the caprice of -
executive officers. Yet we will not go so
far as to say that the court may automatical-

‘it .may go no further under the ‘Act,

.clear that the question was within Congre:

.- - Exemption 1-does peither. It states with the

.aware of the Order and obviously accepted

be "kept.secret in the interest of the-yia=
tional defense .or forelgn policy.” In short,
once’ a-federal ‘court has detérmined’ that °
she Executive has imposed that réquitenient, -

“One would. suppose that & nuclear test

efense. Without such disclosure; factual in=

tive agencies cannot be considered by the
‘people or evaluated by the Congress. And -

ratic process is paralyzed.

‘Bt the Court's opinion demonstrates

_that. Congress has conspleuously’ falled to ~
“attack the problem that my Brother Douglas
.discusses. Instead, 1t has built into the Free~ *

dom of Information Act an exemption that -

“provides no means to question an Exécutive

declsion to stamp a document “secret,” how=

ever synical, myopic, or even corrupt that

declsion might have been,” % -7 . L
Indeed, the Court, in its opinion,‘makes it

:slonal control and all but invited the legls

ranch, adopt new procedures “or- it could -
ave- established its own procetiures—sub=-"
Ject only to whatever limitations the Ezecu~
tive privilege may be held to impose Upon
‘such- congressional ordering. Cf. ‘ United.
Stetes v. Reynolds, 345 U.8, 1 (1853), But

utmost directness that the Act exempts:
‘matters ‘specifically required by Exectitive

-.qrder to be kept secret,’ Congress was well' -

determinations pursuant to that Oxder as
-qualifying for exempt status under § (b) (1).”

‘410 U8, at 83. It.1s obvious from the bill

ormation available to the concerned Execu-' -

ith the people and their representatives
educed to a-state of ignorance, the dp_n‘xo‘-:”_»: R

,séiior’i;o the OAS, issued a 54-page report
. Intion that is in issue between the President with some 33 recommendations.
‘and the Congress.here: “Congress could cer= -
'tainly have_ provided that the- Ezecutive’

1y require a complete disclosure.to_the-judge---¥hat Congress is.no longer willing-to-accept
before the claim of privilege will be accepteq -8R executive classification as final and de-
in any case,’ . . -terminative. L

It may be possible to satisfy the court, -, I would repeat that the issue between
from. all the circumstances of the case, that Congress and the President here is not
there is a reasonable danger that compul- -Whether there is or should be a privilege for
slon of the evidence will expose military military and state secrets, Both are in agree-
matters which, in the interest of national ment that there should be such a privilege.
securlty, should not be divulged. When this ‘Nor is the issue between the President and
is the case, the occaslon for the privilege 18 the Congress the guestion whether the fed-
appropriate, and the court should not. jeop~ eral courts should have the power of in
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camera inspection in order to determine
whether the materials that are classified
should retain their privilege. Both_are in
agreement that in camera inspection is ap-
propriate. The controversy is solely over the
question of the standard to be applied by
the courts in making determinations of
avallability. Congress says that the materials
in question must in fact have been properly
classified in accordance: with the:Executive’s
own standards for-classification. The Presi-
tained if the

court fiuds 8 “reasonable,” £ eironeous, basls
for the classification. The distiriction cannot,
in facf, be important excépt in'a very small
number of cases, indeed. In any event, I do
3 possible to say that the
Presidential position 1s constitutional .but
the Congressional position unconstitutional...
it what 18 sought i3 not-a statément about -
the meaning of the Constitution as applied .
1o this. question but a pradiction. of what -
tlie Supreme Court will do $f faced with the
question, I must aay that the Court Is &
most_unpredictable body in. areas such as

.-this, In the Nizon-case, the Court assumed,

‘without reason or proof, the existence of &
constitutional basis for the so-called execu-
tive privilege, although it compelled the pro-
duction of the materials thers sought for

.in -camera . examinstion and” judgment by . .
.‘the trial court.. The only way to-secure the

Supteme Court’s opinion on this matter is
to .enact the -law: and swait that singular
‘¢éase’ in- which" the Presidential stendard

_would bring aboiit  different result from the ..

Congresslonat

cannob

atandard, I'can. giess hut"I
¢ thet the Court would. there

REPORT BY THE COMMISSION ON |
PATES-LATIN AMERICAN -

* My, CHILES,. mﬁeraresldent._ -;;mAc; the
spring a: distinguished group of Ameri-
cans with' substantial ‘interest: in Latin
Axnerica has been meeting regulayly.to
considér . improvements - that. might be. .
made in U.8. policy toward Latin Amer--
ica and relations within the hemisphere.
During October this - Commission - on
United States-Latin American relations,
chaired by Sol Linowitz, fomer Ambas~

. In the brief time I have had to peruse .
the Commission’s report, T am impiessed
by the breadth'of its content and its rec-
ommendations. Of course; hone of us in -
-this body will-agree with all the recoms-

‘mendations in any commission report. T

do not agree, for example, with the Com-

.mission recommendations on U.S: policy

toward Cuba. Nevertheless, I think that
all of us would benefit from giving this:
report and the recommendations some
considerable-thought. The report can be
a good stimulus for debate and discussion

‘within the Congress. It-is with this in

mind that I shall ask unanimous consent =
to-have printed at the-end of these ye-— " =
marks the conclusion of the Commis- :
sion report.-. B
The Cor ision’s opening shot is sim-
ple and clear: “The United States should
change its basic approach to Latin Amer-
ica and the Caribbean,” The Commission
reminds us that tremendous changes are
occurring in world and hemispheric re-
lations and that “‘unchanging policies




