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The Committee on the Judiciary, to which was referred the bill

(8. 2543) ‘to_amend section 552 of title 5, commonly known as the

- Freédom' of Information. Act, having considered the same, reports

favorably thereon, with amendment, .and recommends that the bill
do pass. Committee action on the bill was unanimous. :

R B \

o Purrose I
' S..2543 would amend the Freedom of Information Act (FOTIA) to

. facilitate freer and more expeditious public accéss to‘government in-
formation, to encourage more faithful compliance with the terms and
objectives of the FOIA, to strengthen the citizen’s remedy against
agencies and officials who violate the Act, and to provide for closer
congreéssional oversight of agency performance under the Act,

The -committee recognizes. that the meaning of the substantive ex--
emptions in subsection (b) of the FOIA has been subject to.conflicting
intérpretations and may not be altogether clear, but the committee
has concluded that the primary obstacles to the Act’s faithful imple-

- entation by the executive branch have been procedural rather than -
substantive. For this reason S. 2543 does not amend the substance of .

-the exceptions to disclosure spelled out in subsection "(b) of section
552, 'which have been clarified substantially through numerous re-
ported court decisions. o :

Backerounp

Recognition of the people’s right to learn what their government,
is @msm.ewwo:mﬁ access to government information can be traced back
to-the ¢arly days of our Nation. Open government has been recognized
as the best insurance that government is being conducted in the public

interest, and the First Amendment reflects the commitment of the
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Founding Fathers that the public’s right to information is basic to the
maintenance of a popular form of government. Since the First Amend-
ment protects not only the right of citizens to speak and publish, but
also to receive information, freedom of information legislation can be
seen as an affirmative congressional effort to give meaningful content
to constitutional freedom of expression. Moreover, to exercise effec-
tively all their First Amendment rights, the people must know what
their government is doing.

The first congressional attempt to formulate a general statutory plan
to assist free access to government information was contained in sec-
tion 3 of the Administrative Procedure Act, ehacted in 1946, This
section provided that certain information shall be published “except
to the extent that there is included (1) any function of the United
States requiring secrecy in the public interest or (2) any matter
relating solely to the internal management of an agency.” Soon after
this enactment, however, it became clear that despite Congress’ original
intent to promote disclosure, section 3—along with the federal “house-
keeping” statute (5 U.S.C. §301) allowing each agency head “to pre-
seribe regulations” for “the ‘custody, use, and preservation of records,
papers, and property. appertaining to” his agency—was becoming
widely used as a basis for S?ww&%ﬂm information. .

In 1958 the federal “housekeeping” statute was amended (P.L. 85-

619) to provide that it did not authorize withholding information or -

records from the public. And in 1966 Congress enacted the Freedom
of Information Act. ~+ - . . .

The specific objectives of the FOIA were set out by this committee -
in its Report on the legislation (S. Rept. No, 813, 89th Congress, 1st

Session, October 4, 1965, at 11 (hereinafter 1965 Senate Rept.)) :
(1) It sets up workable standards for what records should

and should not be open to public inspection. In particular, it
avoids the use of such vague phrases as “good cause found”
and replaces them with specific and limited types of informa-
tion that may be withheld.. - - . T .

. (2) It eliminates the test of who shall have the right to .
different information. For the great majority of different
records, the public. as a whole has a .right to know what its

- Government is doing. There is, of course, a certain need for

* confidentiality in some aspects of Government operations and

~ these are protected specifically; but outside these limited
areas, all citizens have a right to know. L A
(8) The revised section 3 gives to any aggrieved citizen a-
remedy in court. : S .
Although the Act was hailed by President Johnson.in 1966 as de-

riving from the essential principle that “a derhocracy works best when

the people have all the information that the security of the Nation -

permits,” many observers at the time recognized the difficulties in ad-
ministering and interpreting the new law. Courts have sinde recog-
‘nized deficiencies in the legislation, and testimony last year before
the Subcommittee on A dministrative Practice and Procedure pointed
out. clearly a number of aveas that réquire congressional action to
- insure more, faithful agency compliance with the law. Witnesses sug-
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-gested that the.act has become a “freedom from gwanmﬂo@u law,
- with the curtains of secrecy still tightly drawn around the business of

government. - .

The House Hﬂow&mw Omemﬂoww and Government TInformation Sub--

X 3 ; earings in the 92nd Congress re-
lating to administration of the Freedom of Information Act by fed-
eral agencies, following which the House Subcommittee identified 6

committee held 14 days of oversight hi

¢ “major problem areas”:

. 1. The bureaucratic delay in responding to an individual’s

request for information—major Federal agencies: took an

average of 83 days with such responses; and when acting upon

© an appeal from a decision to deny the information, major
. agencies took an average of 50 additional days; :

2. The abuses in fee schedules by some agencies for search-
ing and copying of documents or records requested by indi-
viduals; excessive charges for such services have been an effec-.
tive bureaucratic tool in denying information to individual
requestors;. , - . : o
- 3. The cumbersome and costly legal remedy under the act

~ “'when persons denied information by an agency choose to in-
- - voke the injunctive procedures to obtain access; although the
. private person has prevailed over the Governiaent bureauc-
- Tacy .a majority of the important cases under the act that
. have gone to.the Federal courts, the time. it takes, the invest-
*ment of many thousands of dollars in attorney. fees and court -
. costs, and the advantages to the Government in -such cases
-~ - makes litigation under the act less than feasible in many -
© situations; - . , o . .
4. The lack of involvement in the decisionmaking process
- by public information officials when information is denied to -
- ... an.individual making a request under the act; most agencies
provide forlittle or no input from public information special-
.- 1sts and the key decisions are made by political appointees—
general counsels,assistant secretaries, or -other top-echelon
. officials;. . : . :

5. The relative lack of utilization of the act by the news
media, which had been among the strongest backers of the".
freedom of information legislation prior to its enactment ; the
time factor is a significant reason because .of the more urgent

~need for information by the media to meet news 'deadlines.
The delaying tactics of the Federal bureaucrats are a major
deterrent to more widespread use of the act, although the sub-

;. committee did receive testimony from several reporters and
editors who have taken cases to court and eventually won out. -
‘over the 'secrecy-minded Government bureaucracy ; and :

6. The lack of-priority given by top-level administrators
‘to the full implementation and' proper enforcement of Free-
dom of Information Act policies and regulations; a more
‘positive attitude in support of “open’ access” from the top.
“administrative . officials is needed throughout the executive - 4
branch. In too many cases, information is. withheld, overclas-
sified, or otherwise hidden from the public to avoid admin- -

L
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.. Istrative mistakes, waste.of funds, or political embarrassment.

-+ (H.R:. Rept. No. 92-1419, Administration of the Freedom of

~+ Information Act, Committee on Governmen Operations, p.8

" (hereinafter cited House Report).) - - . R
In March 1973 legislation: was introduced in the House and Senate,

reflecting - the findings and. recommendations of the House Beport,

law. These bills ( S. 1142 and H.R, 5425) were the subject of hearings
1n. both Houses: of Congress. Discussion thus moved from identifying
-problems of administering the FOTA to developing appropriate reme. .
. &@:mmmm?ﬁo?. ST S U o
- During the spring of 1978, three Senate Subcommittees joined to-
gether to take an intensive look at various aspects of government
‘secrecy, ‘including ‘freedom .of information, executive _privilege, and.
the classification system. The three sub¢ommittees were the Subcom- -
mittee on A dministrative Practice and Procedure, chaired by Senator -
Edward M. Kennedy;' the Subéommittee on “Separation of Powers,
<¢haired by Senator Sam Ervin; and the Subcommittee on Intergovern-
mental Relations of the Committee on Government Operations, chaired
by Senator Edmund S. Muskie, The subdommittees conducted 11 days

of hearings, heard ?_.05 over 40 witnesses, and amassed over 850 pages

.

. of record.* " - L ; , - Ce :
. Seven of the 11 days of joint hearings were devoted to issues involy-

ing the: Freedom of Tnformation Act. Witnesses ‘representing the -

‘medis (National N ewspaper Association, Radio-Television News Di-" -

Tectors -Association, the- N ew York ‘Times, Joint Media Committee
and Sigma Delta Chi), the bar (Ameérican ar “Association), public
interest- groups (Center for Study of Responsive: Law,; ‘Common

‘Cause, American Civil Liberties Union, Consumers Union), govern-
ment agencies .‘%Ummﬁ.nEga of Agriculture, De artment of Defense,

Department of ustice), and labor (Oil, Chemical and Atomic Workers

g Hiﬁ.ﬂ&ﬁon&.. Unien), together: with members of Congress. (Senator-

: OEFE.\:O%WB%E&P Moorhead, ‘Congresswoman, Mink) . and prac-

-ticing attorneys, analyzed the shortcomings of the Present law and
proposed varying solutions. Reports on legislative proposals were
received from 23 g0 »

-received “from -interested parties. S. 2543 reflects, in addition to the

ﬁmﬂmowwwww,mmm@:g publichearings; extensive analysis of the agency
practices and of the court decisions under the FOT S
.The conimittes amended S. 2543, as introduced, and unanimously-
- voted to report favorably the committee amendment on May 8, 1974.
ommittee amendment contains various changes and ‘additions to
the original’ )

o bill” and “Si-2543” are ‘used, for simplicity to refer to the committee E

3
\

mgmumg_wﬁ& @m Howcﬁ& L

tive Practice. and Procedure of - the Committee on the Judiciary, vol. I April 10, 11, 12,
" . Mnay 8, 9, 10, and 16; 1973), and vol: II (June 7,8, 11, and 26, 1973). - itnesses testified
on the FOIA proposals .on. Aprijl 11, 12, May 9, Jude 7, 8, 11, and 26. References to testi-
mony-are cited herelnafter as, .NQE.YQ . .Volume IIT containg Secondary materialg related
to the issues considered in the hearin, 8. Agency reports-on §, 1142 are collected in
Hearings; vol,"II at 280-325. . . o R . -

vernment agencies; and -additional views were

bill. H_u«.ﬁpm Explanation portion of this report below, “the -
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In 1966 President J. ohnson, upon signing the FOIA into law, said
“I signed this measure with a deep Sense of pride that the United
States is an open society in which the eople’s right to know is cher-
ished and guarded.” When President Nixon issued a new Executive
Order in 1972 governing classification and declassification of govern-
ment information he observed: o

Fundamental to our way of life is the belief that when in-
‘formation which: properly belongs to the public is ‘system-
atically withheld by those in power, the people soon become
ignorant of their own affairs, distrustful of those who man-
age them, and—eventually—incapable of determining their

* own destinies. (Fed. Reg., vol. 37, No. 48, March 10, 1972,
© p.5209.) e .
In introducing S. 2543, the bill’s sponsor, Senator Kennedy, ob-
served that “secret government too easi y advances narrow interests at
the expense of the public interest,” and re-emphasized the Importance
to democracy of a free flow of information from’ the government to

. the public:

"~ We should keep in mind that it does not, take marching
" armies to end republics, Superior firepower may preserve
tyrannies, but it is not necessary to create them. If the people
of a democratic nation do not know what decisions their gov-
ernment is making, do not know the basis on which those
decisions are being made, then their rights as a free people
may gradually slip away, silently stolen when decisions which
affect their lives are made under the cover of ‘seerecy.

Expranarron

The Freedom oWHbmowEmgﬁoH Act .Smm. enacted in July memwwmowam

effective in July 1967, and was codified in June 1967 as section 552 of

~ title 5, United:States Code. The Act contains 3 basic subsections. The
first (§552(a)) sets out the affirmative obligation of each agency of

‘the federal government to make information available to. the publie,

with certain information required to be published and other informa-

- tion merely required to be made available for public. inspection or

soni may be adversely affected by any matter (e.g. regulations, policies,
decisions) required to be w:v:mf&.mbm. not so published, and any per-
son improperly denied information requested -or required to be pub-

copying. This subsection contains remedies for 5%85%&9&8 110 per-

- lished under the section may £0 to court to require its production. .
- The second subsection of the FOTIA (§ 552(b)) contains the so-

called “exemptions” to the general rule of mandatory disclosure con-
tained in the previous subsection, These relate to. matters that are:
(1) Specifically required by Executive Order to be kept secret
+ . in.the interest of ithe:national defense or foreign policy; -

- (2) Related solely to the internal personnel rules and ?._no.momm

of an'agency;” - o e L
(3). Specifically- exempted from disclosure by statute ;

.

'~ tained from a person and privileged or confidential ;

" (4) Trade secrets and commercial or financial mbmouﬂpamb_..%. ;
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. (5) Inter-agency or intra-agency memorandums or. letters
which would not be available by law to a party other than an

agency in'litigation with the agency ;. o S
~* (6) Personnel and medical files and- similar files the disclosure
- of which would constitute a clearly unwarranted invasion of per-
sonal privacy; T : : ) Co
(7). Investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an-
agency; o L o
. (8) Contained in or related to examination; operating or con-
- dition reports prepared by, or-on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial .

institutions; or )
-.(9) Geological and geophysical information and data, includ-
*__Ing maps, concerning wells. _
Congress did not intend the exemptions in the FOIA to be used
either to prohibit disclosure of information or to justify automatic

withholding of information. Rather, they are only permissive. They

merely mark the outer limits of information that. may be withheld

where-the agency makes a specific affirmative determination that the’
public interest and the specific circumstances presented dictate—as
well as that the intent of the exemption relied on allows—that the in-
-formation should be withheld. The Attorney General reemphasized
the point in his memorandum explaining the FOIA to government
agencies: o _ ,
. Agencies should also keep in mind that in some instances
the public interest may best be served by disclosing, to the
extent permitted by other laws, documents which they would
" be authorized to withhold under the exemptions. (Attorney
General’s Memorandum on the Public Information Section of
the Administrative Procedure Act, June 1967 , at 2-3 (here-
inafter cited as 4. @. Memorandum).) L
A number of agencies have by regulation adopted. this position that,
notwithstanding applicability of an FOTA exemption, records must
- be_disclosed’ where there is no compelling reason for withholding:
. (£.95 Interior—43 C.F.R. §22; HEW—45 C.F.R. § 5.70; HUD—%4
- GF.R. §15.21; DOT—49 C.FR. § 7.51.) This approach was clearly
intended by Congress in passing the FOTA.

Finally, the third subsection (§ 552(c)) provides that the FOIA

authorizes only the withholding “specifically stated” and that it “is
. not authority to withhold information from Congress.”

One commentator has observed that the legislative history of the
Freedom of Information Act “is even more confusing than the act
itself.” (Freedom of Information Act: Access to Law, 36 Fordham L.
Rev. 756, 767 (1968).) Tn the-first commentary on the FOIA, Profes-
sor Kenneth Davis pointed to numerous ambiguities and inconsisten-
cies in the language of the new law and the committee reports on it,
and courts have subsequently grappled with this Janguage. ( Dayvis,

- Information Act: A Preliminary Analysis, 84 Chicago L. Rev. 761
(1967).) Most of the problems have arisen with regard to the nine
exemptions in subsection (b) of the Act, and a variety of proposals to
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-amend the language of the exer ptions was considered by the commit-
tee. Some witnesses at subcommittee hearings proposed the complete
elimination of certain exemptions, while others advocated expanding
the areas in which information may be withheld from disclosure.

The risk that newly drawn exemptions might increase rather than
“lessen confusion in interpretation of the FOIA, and the increasing ac-

ceptance by courts of interpretations of the exemptions favoring the
public’ disclosure originally intended by Congress, strongly militated
against substantive amendments to the language of the exemptions.
All federal agencies have promulgated regulations under the FOIA,
many of which atterapt to clarify the meaning of the exemptions, and
there have been over 200 court. cases involving the Act. From these
cases has grown a full body of caselaw, resolving ambiguities and
settling upon interpretations generally -consistent with the spirit of
disclosure reflected by the Dassage of the FOIA and with the specific
intent of Congress in drafting the law. The substance of the exemp-
tions contained in the Freedom of Information Act thus remains un-
changed by S. 2543, although by leaving it unchanged the committee is
Implying “acceptance of neither agency objections to the specific
changes proposed in the bills being considered, nor judicial decisions
which unduly constrict the _&@wmamﬂou of the Act. s )

S. 2543 does, however, make procedural changes in the statute. Many
of these procedural changes were opposed by federal agencies in their
testimony before the ‘subcommittee and reports on similar legislative
proposals on the grounds that these changes would be costly, burden-
some, and inflexible to administer., : .

The committee recognizes that procedural requirements of any kind

are subject to these criticisms. For instance, affording due process of

law to criminal defendants is inevitably going to add to governmental
costs and burdens in criminal prosecutions, but the Bill of Rights
clearly resolves the conflict between administrative convenience and
individual rights in favor of the latter. By the same token, in 1966
Congress faced the problem of balancing the intérest of the govern-
ment in keeping some matters.confidential and in maintaining admin-

.

“Success lies in providing a workable formula which encompasses,
balances, and protects all interests, yet places emphasis on the fullest

responsible disclosure.”. (1965 Senate Rept. at 3.) The Freedom of In-.

formation Act embodied what the Congress believed to be workable
formula. The committee likewise Presently believes that S. 2543 re-
flects' the same balancing process, emphasing the public’s need for
speedier, freer access to information without unduly burdening
agencies. 4 e S

. It should be remembered that the agencies and officials of the execu)
tive branch uniformly opposed the Administrative Procedure Act in
the 1940% and the Freedom of Information Act in the 1960’s. Bu
on each occasion Congress concluded that administrative due process
and public access to” information outweighed administrative incon-
venience, and laws were passed accordingly. :

. As an illustration: In its report on proposed Freedom of Informa.-
tion legislation in 1965, the Defense Departmient stated that in order
to comply with the public information rermimar o w1at 1 order

istrative efficiency with the interest of the public in free sccess to .
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tive Practice and Procedure of the Committee on the J udiciary, U.S.

Senate, 89th Cong.; 1st Sess. on S. 1160, etc., May 12, 13, 14 and 21,

1965, at 412.) , , .
Yet in responding to a question concerning the situation at DOD
since passage of the FOIA, a departmental representative replied that
“the net effect has been beneficial,” (Hearings, vol. 1T at 88.) Similar
statements concerning ‘benefits derived from the FOIA have been

Publication of b@.&m.&mw o S :
*_ Subsection 1(b) of S. 2543 is designed to provide greater accessi-
bility to each agency’s index. The index provides identifying informa-
tion for the public regarding matters issued, adopted, or promulgated

by the agency and required to be made public by section 552 (=) ( 2) of

the Freedom of Information Act. This new publication requirement is
neither overly vsamumos..m nor expensive, but it. should provide the

W:E.Hofmmwoem:%:@wocmr institutions and libraries—with more

o

mon Cause spokesman told the Subcommittee, “If the existence of a
document is unknown, disclosure of its contents will never be re-
quested.” (Hearings, vol. I at 140) . R

A publication requirement should. also encourage agencies fo. main-
tain their indexesin a current manner. Some agencies, like the

Um.,mmmu&.,doggmgﬂowm Commission, are alréady in compliance with .
* this requirement and have experienced. no apparent problems in this:

- regard. (Hearings, vol. IL at 300.) -

>ome agencies (e.g., Railroad Retirement Board, Small Business
Administration) - questioned ‘whether there was sufficient’ interest in .

their indexes to justify mass routine publication, The committee thus

excepted from required publication agency indexes whose publication

would be otk unnecessary and impractical. The committee believes.

that photocopy reproduction- of indexes will. constitute. adequate

“publication” for those agencies for whom there is insufficient inter-

est in their indexes in t 1ese situations to justify printing. The cost, if -
any, of such photocopied indexes should, however, reflect not the actual -

cost of reproduction but the equivalent per-item cost were the indexes
printed in-quantity. 2 : . '

To avoid: wommeo problems in interpréeting & requirement that such
‘indexes be * ‘
would require only a “quarterly- or more frequently” publication of
these indexes—a modification adopted from a suggestion of- the Fed-

eral Power Commission, (Hearings; vol. 'II at 812.) Publication of

¢ &%&&m&w&. Records

currently” published, the new publication requirement

mz,wﬁmsg.um rather than wmwﬁv.ﬁomﬁob of the entire index would ful-

fill ‘this requirement. Publication by a commercial service, such as
the Commerce Clearing House, Prentice-Hall, or the Bureau of Na- -

tional Affairs,-would fulfill the requirements of this section, Duplica-

. ‘tive publication would serve no useful purpose and is certainly not
.. ‘Intended by the provision, but in instances where agencies rely on com-

mercial- services, those agencies ‘would be expected to maintain the
tommercial services at the agency offices or reading rooms and to make
them available for public inspection. - - .

Some confusion appears.to persist among government agencies con-
cerning which materials are ‘subject to the indexing requirement of

section 552(a) (2) and concerning the type or form of index which

- complies with congressional intent under that section. The committee
believes that a comprehensive review -of- agency indexing practices
- under the FOIA is desirable, since the efficacy of the publication re- -

‘quirement imposed by S. 2543 is in large part dependent on the ade-

quacy_ of existing re¢ords-maintenance and index-compilation prac-.

tices. The committee will therefore request the General Accounting
Office, with such’ support-and assistance: from the General Services

undertake such a comprehensive review.

- Administration as the Comptroller General deems appropriate, to.

-~ Revision of Subsection, (a) 3)

~-Subsection 1(b) of S. 2543 contains a number of amendments to sub-
section (a) (3) of the Freedom of Information Act (5 U.S.C. § 552(a)
(3)). Subsection (a)(3) .has been divided into two parts with the
elements of each placed in separate subparts, This is intended not

only for clarity but to emphasize the original intent of Congress in .

enacting subsection (a) (8)-—that the judicial review provisions apply
to requests for information under subsections (a) (1) and ( a) (2) of
section 552, as well. as under subsection (ay(8). - ) ,

On occasion, the Department, of 'J ustice has argued in litigation that

* judicial review of a denial of information requested under subsections :

(2) (1) and (a)(2) was not available under the FOIA, but courts
have uniformly rejected this argument. (See, e.g., American Mail
Line, Ltd. v. Gulick, 411 F.2d 696,701 (1969) : “Congressional intent

(although Tiot spelled out directly anywhere) seems to have been that
~judicial review would be available for a violation of any part of the
. Act, not merely for subsection (8).”) - In one remarkable Instance, the

government even contended that an “agency determination that ma-~
terial sought falls within one of t ie nine exemptions” in subsection

~ (b) “precludes the broad judicial review provided by subsection (a)
vaz (Epstein v: Resor, 421 F.24 930, 932 Awaov,.._v Thig .a.ouaabﬂoﬂ .

Wwas properly rejected by the court. . : . o :

The restructuring of ‘subsection (a)(3) should lay this issue to
rest, making it clear 2t dé novo judicial review is available to chal-
lerige agency withholding under any’ provision in section 552. :

.

..Huﬁmmobaw_ &r@bwoimmou@.om the Freedom of Information Act are
predicated upon “a- request .for. identifiable records” (section. 552(a)

(3))..S. 2548 would change this language to refer simply to a “request

for records swwnr_wnmmommcuw ‘describes such records.” This. change -
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again.teflects the intent of the original drafters of the FOIA, for in

explaining the term “identifiable,” the 1965 Senate Report on the Act,

said: . | e . T . C .

The records must be identifiable by the person requesting
.them, i.e., a reasonable description enabling the Government .

- . ployee to locate the requested records (1966 Senate Rept. at =

. While Bm.w% agencies view this language as the presently ovowmﬁas

interpretation of the “identifiable”" requirement, cases nonetheless
have continued to arise where courts have.felt called upon to chide
the :government for attempting to use the identification requirement
as an excuse for withholding documents. (Bristol-Myers Co. v. FT0,
424 F.2d 935 (D.C. Cir. 1970) ; V. ational Cable Television Ass'n v.F00,.
479 F.2d 183 (D.C. Cir. 1973).) In one case the government had the
temerity to argue that the request being resisted was not for “ident;-
fiable” records, even though the court specifically found that the
ageéncy in question had known all along precisely what records were.
being ‘requested. (Legal Aid Society of Alameda Onty. v. Schultz,
849 K. Supp. 771, 778 (N.D. Cal. 1972).) © - - .
While the committee does not intend by this-change to authorize
broad categorical requests where it is impossible for the agency rea-
sonably to determine what is sought (see 7rons.v. Schuyler, 465 F.2d
608 (D.C. Cir. 1972) ), it nonetheless believes that the identification
standard in the FOIA should not be used to obstruct public access to
© agency records. Agencies shold continue to keep in mind, as specified

--1n the A. G. Memorandum (p. 24), that “their superior knowledge of -

the contents of their files should be used to further the philosophy of
. the act by facilitating, rather than hindering, the handling of requests
for records.”. o . ., o
Subsection (b)) of S. 2543 makes explicit the liberal standard
for identification that Congress intended and that courts have adopted,
- m_wm_wroﬁm Q:Hm_, create no new problems of interpretation. :
Search and COopy Fees- L o =
-S::2543 would add a new subsection (4) (A) to section 552(a) re-

quiring the Office of Managemert and Budget to promulgate regula- -

tions specifying a uniform schedule of fees applicable to all FOIA

requests, and setting out criteria for reduction or waiver of those fees. .

Section 552 (a) (3) of the FOIA originally provided that agencies
could by published rules set “fees to the extent authorized by statute”
for service performed in complying with FOIA requests—that is, for
searching and copying requested documents, 5 d.m.m. § 483 (a) author-

1zes agerncies to charge fees, as the agency head determines to be “fair’

and equitable.” As set out in Circular No. A-95 of the Office of Man-
agement.and Budget concerning “User Charges,” “where a service (or

privilege) provides special benefits to an identifiable recipient above

and beyond those which accrue to the public at large, a charge should
be imposed to recover the full cost to the Federal Government of ren-
dering that service.” (&. earings, vol. IT1.at 469.) The cireular outlines
broad guidelines to be used in determining the costs to be recovered,

.and agencies have followed by setting fee schedules for search and

‘

- copying in response to FOTA requests.

ES

163

The 1972 House Report observed the “real possibility that search
fees and copying charges may be-used by an agency to effectively deny
public access to agency records, and witnesses before the subcommittee
illustrated this observation.. . o

Mr. Harding Bancroft reported a demand that the N.Y. Times
guarantee fees to search for documents that might not be released even
when found, and observed that the Times finally paid for search and
copying of documents that turned out to be classifi d European news-
paper clippings. (Hearings, vol. T at 160.) _ ,

‘Mr. Harrison Wellford suggested that feés “have become toll gates
on public access to information.” He deseribed how he had been put
in a “Catch-22” situation by the Department of Agriculture:

The only way I could make my request specific was to get
access to the indexes by which those files were recorded. ‘When
T asked for access to the indexes, I was told they were internal
memoranda, and not available to me. Therefore, I had .to -
make my request in a broad fashion and they came back with
a bill for $85,000 which we regretfully had to turn down.
(Hearings, vol. I at 97.) V :

Mr. Wellford also told of receiving “frequent complaints from citi-
zens who have been charged search 1ees and xeroxing costs for infor-
mation which an agency made freely available to its regular clients.”
(Hearings, vol. 11 at Howww . . _ . .

Finally, Mr. Ronald Plesser indicated that in one instance FDA
asked a requestor to make a prepayment for $20,000 just for a pre-
liminary search without even knowing which documents existed.
(Hearings, vol. T at-205.) ,

The Administrative Conference of the United States conducted a
study on agency implementation of the FOIA and found that copying
charges ran from 5 cents a page at the Department of Agriculture to
$1 a page at the Selective Service System, while clerical search charges
varied from $3 an hour at the Veterans’ Admigistartion to $7 an hour
at the Renegotiation Board. Similar variations were found in a study
submitted to the Subcommittee by Mr. Ronald Plesser., (Hearings,
vol. Tat 205.) : o

The Administrative Conference, in a formal recommendation, pro-
posed that a fair and equitable fee schedule be established by ‘each

-agency. “To assist agencies in this endeavor,” the Administrative Con-

ference recommended establishing a committee which was to include
representatives of the Office of Management and Budget, the Depart-
ment of Justice, and the General Services Administration. The Office
of Management and Budget was prompted by this recommendation
to initiate a study of. the possibility of uniform charges under the .
Freedom of Information Act, but this study was dropped before com-

Dpletion and no_further ‘action on this matter has been undertaken.

(Hearings, vol. I at 204-6; vol. TLat 97.)" ‘ .

.S. 2543 proposes that'the fee schedule to be set “shall be limited to
reasonable standard charges for document search- and duplication.”
This standard would provide a ceiling and prevent agencies from using
fees as barriers to.the disclosure of information which* should other-
wise be forthcoming. Under this standard, and with the provisions for
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waiver and wom:o.mob. of fees, it is not necessary that. FOIA services

performed by agencies be self-sustaining. Recovery ‘of only direct .

costs. would be provided for search and copying, while no costs would
sitated. T : ( o
- With respect to agency records maintained in computerized form,

the term “search” would inclu e services functionally analogous to

be assessed for @wommmmmcbﬂ review of the requested mooﬁbo:nm.m.m neces-

searches for records that are maintained in conventional form, Difficul-

ties may sometimes be encountered in drawing clear distinctions be-
‘tween searches and other services involved in extracting requested
informsdtion from computerized record systenss. Nonetheless, the com-
mittee believes it desirable to encourage agencies to process requests
for computerized information even if doing so involves performing
services which the agencies are not required to provide—for example,
using its.computer to identify records, With reference to computerized
- record systems; the term “search” would thus not be limited to stand-

ard-record-finding, and in these situations charges would be permitted”

.mou.mmwﬁommMb<o?mhméw.md3& computers needed to-locate and extract
the requested information. =~ . R L
Proposals have been advanced that fees received by agencies. for
FOIA services performed be allocated to each agency receiving them
and not treated as general revenue, The committee believes that this
- could unduly encourage the charging of excessive fees by agencies,
effectively taxing public.access even more. Since the fees will not go
to'thie agency involved, the fee charged need not directly relate to the
agency’s actual costs, nor should the public pay ‘more when dealing
. with an inefficient agency. : , - o
‘ Finally, 8. 2543 allows documents to-bg furnished without ¢harge or
at a reduced charge where the public interest is best served thereby.
This public-interest standard should be liberally construed by the
agencies; it is borrowed from regulations in effect at the Departments
of Transportation and Justice. In addition to establishing the general

- rules, the amendmient specifies a&@#ﬁm@mmmwﬁ.o..wmgmum% not be-charged

whenever the person requesting the records is indigent, when the ag-

- gregate fee would amount to less than $3, when the records requested

.are not found, or when the records located are withheld.

S, 2543 would  establish venue in the District of Columbia concur-
rent with that already set forth in the Freedom of Information Act
“in the distriet in which the complainant resides, or has his principal
‘place of business, or in which the agency records are situated.”

A ‘number of present federal statutes provide for exclusive venue

; the D.C. Circuit Court of
Appeals (FCC Orders, 47 U.S.C. §402(b) ; Clean Air Act of 1970,
42 U.S.C. § 1857 (h)—5(b) (1)’; Noisé Control Act of 1972, 42 U.S.C.
§:4915(a) ). Others provide for alternate or ‘concurrent - venie in ‘the
District of Columbia federal: courts. (Consumer Product Safety Act
of 1972, 15 U.S.C. § 2060 ( a) ; Hobbs Act, 28 U.S.C. § 2343; review of
FCC.orders—15 U.8.C. 717 ( r), NLRB~29.U.8.C. § 160 (f),-SEC—

ing W%Em Act, 42 U.S.C. § 1973(c)) or in’

15 U.S.C. $§ 71(1), 78(y); CAB—49 U.S.C. § 1486(b).) Ojer one.

. the mﬁwm».mumﬂmnq, as well as

in the United States District Court for the District of Columbia (Vot-
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' third of reported FOIA cases have. thus far been brought in the Dis-
trict of Oo..E.BEﬁ and the courts of that district have gained sub-
stantial expertise in this area. Since attorneys in the Justice I .mw&nn-.

ment in ‘Washington, D.C. will have been involved. in initial FOIA

determinations at the administrative level (Hearings, vol. I1 at 217;

38 Fed. Reg. 19123, July 18, 1973), defense of litigation in the District -

‘of Columbia would be more convenient from the government’s van-

tage point. . - _ o Rt o e
- District of Columbia venue would not be exclusive but only as an

* alternative, at go,ooEE_m&&bﬂm. option, Concurrent venue will remain
where lie resides or has his business or where the agency records are.

. situated.

. Expedition on Appeal . D ‘ R
-+ The Freedom of Information Act presently provides that proceed-
ings brought under the Act in the district court shall “take precedence .

on the docket” and “be expedited in every way.” (5 U.S.C. § 552(a)

(8).) While the D.C: Circnit Court of Pw%wﬁm has adopted this man--

date and has usually given appeals of FOIA cases precedence, other
circuits have apparently not yet followed suit. S. 2543 would’ make
this practice of expediting' FOIA cases on -appeal as well as in the
trial court uniform throughout the federal courts of ‘appeals, reflect-
ing congressional intent. to have FOIA: cases decided. with the least
possible delay. - : . I o
One eéxample of extraordinary delay which came to the committee’s
attention involved the case of Morgan v. FDA (D.C. Cir. No. 17—

tain clinical axd toxilogical tests submitted to the agency in connec-

tion with applications for approval of new drugs. The appeal was .

docketed September 2, 1971; Appellants reply brief was filed Septem-
ber 28, 1972 the case.was argued February 22, 1973; and as of May 1,
1974 ‘mo decision had been handed down. While one of first impres-
sion, this case has manSwnEbHW.wB lications for both the public and
or the agency, and the FDA has post-

poned finalizing new FOIA regulations pending a final decision-in
the case. . o R . ‘
It should be noted that expedition of FOIA ‘cases on appeal as well
as at the trial level may well work to the advantage of the govern-

ment. For the Supreme Court, although not applying its conclusion -

to the case before it, held that the FOIA confers Jjurisdiction on the
courts to enjoin administrative proceedings pending a judicial deter-

. mination of the applicability of the Actto documents involved in those

proceedings. (Remegotiation Bd. v. Bannereraft Clothing Co., 415
U.S.—(1974).) Thus additional delays in related administrative pro-
ceedings may be avoided by expedition-of judicial determinations in
FOIA cases. o S L S
In Camera Inspection and De Novo Review ,

Presently when most Freedom of Information Act cases reach the

* federal district courts, the judge has authority to examine the re.

quested documents in order to ascertain the propriety of agency with-

~holding. This procedure has not, however, been held to apply to records

withheld under the first exemption of the Act—subsection 552(b) (1.

.1709), where the plaintiff sued to obtain FDA disclosure of cer- .
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In E'nvironmental Protection Agency v. Mink (410 U.S. 73 (1973))
Congresswoman Patsy Mink attempted to obtain documents relating to
the projected effect of the underground atomic test at Amchitka from
the Environmental Protection Agency. The Supreme Court held that
in all cases ewoept those dealing with Information which is claimed to
be specifically required by executive order to be kept secret in the inter-

est of national defense and foreign policy, de novo review by -the dis-
trict court—as provided for in the FOIA—allows an in camera inspec-

tion of the records requested. The Court ruled that in that inspection,
:the court is to determine whether claimed exemptions apply in fact and

“whether non-exempt materials can be severed frem: exempt materials

and be released. :

“While legislative proposals have been made to require automatic
'in camera examination of disputed records in every case, the Supreme
Court observed : o ._ T

Plainly, in some situations, in camera inspection will be
‘hecessary and appropriate. But it need not be automatic. An
agency should be given the opportunity, by means of detailed

~ affidavits or oral testimony, to establish to the satisfaction

- "+ of the District Court that the documenits sought fall clearly
. " beyond the range of material [not exempt from disclosure].
- The burden is, of course, on the agency resisting disclosure,

5 USC § 552(a) (3), and if it fsils to meet its burden without -
in camera inspection,.the District Court may order such in-

o - spection. (410.U.S. at 93.) '

. One ,@Howogw considered by the committee (in m 1142) would have

required in camera inspection of records in FOTA cases, While the

- court should be able to require submission of documents for in camera
. Inspection when it determines such procedure to be desirable and ap-

- propriate, the court should also, in the testimony of the American Bar
~Association spokesman John Miller, “be enabled to reach a decision -

with respect to whether or not a particular record has_ been lawfully

-withheld under the Freedom of Information Act in-any manner that

it chooses, including through the use of affidavits or oral testimony,”

(Hearings, vol. IT at 156.) S ot
- Thus to the extent. that’a judge can Tule on the government’s claim
that material requested is exempt: from disclosure under the FOIA

. is not mandated. This approach was preferred by the Attorney Gen-

-eral in‘his testimony. (& earings, vol. 11 at 218.)

_ H.N.E.mam. attorneys with experience
- emphasized this disadvantage. One testified that in one case an agree-

There is, of course, an inherent disadvantage placed upon the com-

plainant when material is submitted for in camera examination, since
the court’s.decision will not be the product of an adversary process.
In litigating FOIA suits have

ment was reached where he was permitted full access to Treasury De-

Executive order or statute involved.
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procedures providing. for the utilization of the adversary process in

'In camera proceedings are to be encouraged whenever possible. (See

Hearings, vol. I at 127, 142.) . o
On August 20, 1973, the D.C. Circuit Court, of Appeals observed
that in cases in which in camera examination is warranted:- -

[I]t is anomalous but: obviously inevitable that the party-
-.. with the greatest interest in obtaining disclosure is at a loss
* to argue with desirable legal precision for the revelation of
the concealed information.. Obviously the party seeking dis--
closure cannot know the precise contents of the documents
sought. . . . In a very real 'sense, only one side of the.con-
troversy (the side opposing disclosure) is in a position con-
fidently to make statements categorizing information. . . .
[TThe present method of resolving FOTA disputes actually
- -encourages the Government to contend that large masses of
.. information are exempt, when in fact part of the information
should be disclosed. (Vaughn V. Rosen, 484 F.2d, 820, 823,
826 (D.C. Cir. 1973).) o S . :

~ ' The court ordered that, in those situations calling for in camera

A :

inspection, the government must provide a mmgmmm..@b&%mmw of the .

withheld .1nformation and the justifications for withholding it, and
must formulate a system of itemizing and indexing those decuments
that would correlate statements by the government with the actual
portions of each document. The committee supports this approach
which, with the use of a special master where voluminous material is
involved, was intended by the court to “sharply stimulate what must
be in the final analysis the simplest and most effective solution—rfor
agencies voluntarily to disclose as much information as possible and.
to credte internal procedures that will assure that disclosable informa-

“tion can be easily separated from that which is exempt.” (Vaughn v.

Rosen, 484 F.2d 820, 828 (1978).) S o .
The Supreme Court in M- ink, however, held that the FOTA does not

permit an attack on the merits of an executive decision to classify

information. Since the fact of classification was not in issue, in camera,
examination' could serve no purpose. The practical result of this de-
cision is that in camera inspection of documents withheld under ex-
emption (b) (1) will generally be precluded in cases brought under
the FOIA.'S. 2543 would amend the Act to permit such in camera
examination. A : : . . A

The * bill . does establish. some specific procedures governing the

“handling of in camera, Inspection of doctuments withheld under the
(b) (1)-—that is, documents specifically re- .

authority of exemption
quired by an Executive order or statiite to be kept secret in the interest
of national defense or ‘foreign policy. In these cases the ¢ourt must
determine, under the language of exemption: (b) (1)
this bill; whether thie documents in queéstion are i fact covered by the

In making this-factual determination, the court must first attempt

to resolve the matter “on the basis of affidavits and other information -

submitted by the parties.” If it does decide to examine the contested
records in camera; the court may consider further argument by both

as amended by
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" parties, may take further expert, testimony, and may, in some cases |  the Iatitude for diceret: o N
. -of a'particularly sensitive nature decide to entertain an ex.parte show- ¢ latitude for discretion permitted under Executive Order 11652
i GOV hent, & e e e A does not apply to Siich Thformation. ‘ V o

ingby the government, .+ vl Lo oo
., During the pendency of a case involving documents ¢laimed to be
exemipt under section 52(b) (1) the agenicy is entitled to a protective
order sealing the contested docuinents and such supporting material .
as the judge shall détermine. Upon final decision all documents ordered
sealed by the court should be retirned by the courts to. the agency., - - -
- - Ifan‘affidavit by the hiead of the agency is filed with the court, the \
. affidavit should specify which information is required to be kept secret
in the interest of national defense or foreign policy ‘and explain the
reasons, for. this conclusion, The court may allow this particulariza- -
- tion or part thereof to be provided in camera. -© - X

ply only to casés where exemption (b) (1) is invoked.

It should be noted that on at Hmmmdw%ovoogmmowmw however, the gov-
ernment has taken the position that the seventh exemption (subsection
(b) (7) relating to disclosure of investigatory files also represents a
blanket exemption where in camera inspection is unwarranted and in-
appropriate under the statute. (Stern v. Richardson, No. 179-73, D.C
Cir., Sept. 25, 1978; Weisberg v. Department of Justice, No. 71~1026

~ D.C. Cir., reargued en banc.) By expressly providing for in camera in-

Spection regardless. of the. exemption ‘invoked by the government: S.
2543 would make clear the congressional intent—implied but not, ex-
pressed in the original FOIA—as to the availability of in camera ex-
amination in /7 FOIA cases. This examination would apply not just
to the labeling Bt to the substance of the records involved. N
_S. 2543 also indicates that the court shall make its determination
aﬁpmgmﬂ. the requested records or files “or any part thereof may be
withheld under any of the exemptions.” The spokesman for the Ameri-
can Bar Association suggested in the hearings that “it would also be

The specific procedures delineated in section 552(a) (4) (B) (ii) ap-

- Where the head of the agency has certified by affidavit his personal .
. determination that the docuinents ‘should be withheld under the .cri-
. tetia established by a statute or Executive order, then the court must -
- resolve whether, in its view, the detetmination by the agency head.
is in"fact a reasonable or unreasonablé determination within the au-
thority granted by the applicable statute or Executive order. The
criteria referred to include both substantive and procedural criteria.
-This standard. of review. does not allow the court-to substitute its -
+ "judgment for that.of the agency—as .under.a de novo review—but
neither dees it require the court to defer to the discretion of the agency,
even if it finds the determination not arbitrary or capricious. Only 1f
the court finds the withholding to be withouit a reasonable-basis-under
-the dpplicable Executive order-or statute may it order the documents

useful to amend the statute so as to make it clear that agencies are

ticular record, and make available the non-exempt information.”
committes believes that this requirement is sw%owwﬁoom in the WMWM
FOIA, and the Inclusion of this' amendment provides authority for
~the court during judicial review to undertake such separation if the
-agency has not. (See also page Pr: presently p. 29 (new § beginning
, Nv&m.&@@ of segregable . . .”) below, concerning the government’s re-
sponsibility to release documents after deletion of segregable exempt
portions.) -+ o - = .
Assessiment o f Attorney’s Fees and Costs .

S. 2548 would permit the courts to assess reasonable attorneys’ fees
and other litigation costs against the United States in cases where the
complainant has substantially prevailed. (These fees and costs would
be payable from the budget of the agency involved as party to the liti-
gation:) Such a provision was seen by many witnesses as- ¢rucial to
effectuating the original congressional intent that judicial review be
available to reverse agency refusals to adhere strictly to the Act’s’

~mandates. Too often the barriers presented by court costs and attor-
neys’ fees are Insumountable for the average person requesting infor-
, w:mﬁo? allowing the government to escape ‘compliance with the law. .
“If the government had:to pay legal fees each time it-lost 2 case,”
. observed one. witness, “it would be much more careful-to' oppose only
ﬁwﬁwmmvgg that it had a-strong-chance of ' winning,”. (Heéarings, vol. T
a . . : S : , . RETIEE
The obstacle presented by Litigation costs. can be acute’ even when
a6 press 1s involved. Asstated by the N ational Newspaper Association :
~-An overriding factor in the failure of our segment of the
o _ku.mmm to use a&a‘mﬁm&wm Act-is the expense connected with
litigating FOTA matters in the courts once an- agency has -

cweleased. .. - . L 0T A

.. Where particularly sensitive material is involved and so identified
by the agency, the court should consider limiting access by court per-
sonnel to those obtaining appropriate security clearances. The -court,
where it deems appropriate, may appoint a.special master who may be -
required by the court to obtain sich security ‘clearance as had been
‘previously required for access to the contésted documents. The govern-
ment should expedite any. background investigation necessary to the

award of such: clearances. - :

. : By statute certain special categories of sensitive information—Re- |
stricted . Data. (42 U.S.C. . §'2162), Communication Intelligence (18
~ U.S.C. §798), and Intelligence Sources and Methods (50 U.S.C. § 403
. (d) (3) and: (g) )—must:be given spécial protection from unauthor- -
ized disclosure. These categories of information have been exempted
» from- public -inspection under. section’ 552(b) (3); “specifically ex-
empted from disclosure by.statute;” and (b)-(1) ,"“specifically required . .
-by. Executive Order to be. kept ‘secret ‘in the interest of the national
defense ‘or foreign: policy.” The Committee .believes that- these cate-
gories ‘of information’ will. be- adequatey protected under S. 2543, If -
such information is ever subject to court.review, the review -will be
-conducted-in: camera under. the: procedures established in the bill for
information exempt under section 552 (b) (1); which has been amended, -
to include matters specifically required to be kept séeret “by an Ex-
ecutive Order or statute.”” It is alsoexpected that in such cases the court
will ‘recognize that such informstion in inherently sensitive and that
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.decided against making information available. This is prob-

-~ "ably the'most underiining aspect of existing lawand severely = 7
limits the use of the FOI Act by all media, but, especially
-smaller sized newspapers. The financial expense involved,
. coupled with the inherent delay in.obtaining the information
means that very few community newspapers are ever going to
“be able to make use of the Act unless changes are initiated by
the Committee. (Hearings, vol. I at 34.) = - .

The necessity to bear attorneys’ fees and court costs can thus present

barriers to the effective implerentation of national policies expressed
by the Congress in legislation. . :

The Supreme Court has recognized the role of statutory allowance -

of attorneys” fees to plaintiffs in encouraging individuals “to seek
judicial relief” for the purpose of “vindicating national policy.”
(Northeross v. Memphis Board of Education, 412 U.S, 427 (1978).)
Congress has in fact included in past legislation specific provisions
allowing the award of attorney’s fees to the prevailing party in litiga-
tion. (Civil Rights Act of 1964, 42 U.S.C. §§ 2000a-3(b) and 2000e-
5(k) ; Emergency School Aid Act of 1972, 20 U.S.C. § 1617 ; Clean Air
Act of 1970, 42 U.S.C. § 1857 (h)—2(d) ; Fair Housing Act of 1968, 42
U.S.C. § 3612(c) ; Truth in Lending Act, 15 U.S.C. § 1640.)

In one case involving the nonstatutory award .of attorneys’ fees
against the federal government, the judge observed that « ‘a private
attorney general’ should be awarded attorneys’ fees when he has effec-
tuated a strong Congressional policy which has benefitted a large class
of people, and where further the necessity and financial burden of
private enforcement are such as to make the award essential.” (Lo
Raza Unida v. Volpe, 57 R.F.D. 94 (N.D. Calif. 1972).) Nonetheless,
it is generally held that attorneys’ fees may not be awarded against the
government absent explicit statutory authority. (See 28 U.S.C. § 2312;
West Oentral Mo. Rural Dev. Corp. v. Phillips, 358 F. Supp. 60
(D.D.C. 1973).) . , : . i .

.Congress has established in the FOTA a national policy of disclosure
of government information, and the committee finds it appropriate
and desirable, in order to effectuate that policy, to provide for the
assessment of attorneys’ fees against the government where the plain-
tif" prevails in FOIA litigation. Further, as observed by Senator

- Thurmond : o : :

. .We must insure that the average citizen can take advantage
. of'the law to the same extent as the giant corporations with
large legal staffs. Often the average citizen has foregone the
legal remedies supplied by the Act because he has had neither
the financial nor legal resources to pursue litigation when his
Administrative remedies have been exhausted. (H. earings,
vol. Tat175.) - ’ v .
Even the simplest FOIA case, according to testimony, involves
“legal expenses of over $1,000 ( Hearings, vol. I at 211; vol. IT at 96.)
“Only the most affluent organizations might decide to challenge the
~ Government in courts,” said Theodore Koop of the Radio-Television

News Directors Association. (Hearings, vol. I at 24.)
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The bill allows:for- judicial discretion to determine the reasonable-
ness of the fees requested. Generally, if a complainant has been suc-
cessful in proving that a government official has wrongfully withheld
information, he has acted as a private attorney general in vindicating
an important. public policy. In such cases it would seem tantamount
to a penalty to require the wronged citizen to pay his attorneys’ fee
to make the government comply with the law. However, the - bill
specifies four criteria to be considered by the court in exercising its
discretion: (1) “The benefit to the public, if any deriving from the
case”; (2) “the commercial benefit to the complainant”; (8) “the

- nature of” the complainant’s “interest in the records sought”; and

anaﬂw@nrmwgmm%ﬂbggﬁmiﬁg&&nm&.ngwwooam mozmwn.Vwm
a reasonable basis in law.” . o B -

Under the first criterion a court would ordinarily award fees, for
example, where a newsman was se¢king information to be used in a
publication or a public interest group was seeking information to
Turther a project benefitting the general public, but it would not award
fees if a business was using the FOIA to obtain data relating to a
competitor or as a substitute for discovery in private litigation with
the government. L . . p
_ Under the second criterion a court would usually allow recovery
of fees where the complainant was indigent or a nonprofit public
interest.group versus but would not if it was a large corporate interest
(or a representative of such an interest). For the purposes of applying
this criterion, news interests should not be considered- commercial
interests. A - . . . .

Under the third criterion a court would generally award fees if the
complainajit’s interest in the information sought was scholarly or
journalistic or public-interest oriented, but would .not do so if his
interest was of a frivolous or purely commercial nature.

Finally, under the fourth criterion a court would not award fees

_ where the government’s withholding had a colorable ‘basis in law but

would ordinarily award them if the withholding appeared to be
merely to avoid embarrassment or to. frustrate the requester. Whether
the case mvolved a return to court by the same complainant seeking .
the same or similar documents a second time should be considered by
the court under this criterion. o : :
In the above situations there will seldom be an gward of attorneys’
fees when the suit is to advance the private commercial interests of the.
complainant. In these cases there is usually no need to award at-
torneys’ fees to insure that the action will be brought. The private self-
Interest motive of, and often pecuniary benefit to, the complainant will
be sufficient to insure the vindication of the rights given in the FOTIA.
The court, should not ordinarily award fees under this situation unless
the government officials have been recalcitrant in their opposition to
2 valid claim or have been otherwise engaged in obdurate behavior.
It should be nioted that the criteria sot out in this subsection are in-

‘tended to provide guidance and direction—not airtight standards—for

courts to use in determining awards of fees Each criterion sh
- A . should be
ngmaoﬁa independently, so that, for example, newsmen would ordi-
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marily recover fees even where the government’s defense had a reason-
withholding was without such basis. . T 0 v
. Courts have assumed inherent equitable powers to award fees and
costs to the defendant if a lawsuit is determined to.be frivolous and
 brought for harassment purposes;. this principle would continue, as
" before, to apply to FOIA cases. . - L
Answer Time in Court B : :
~ Section 1(b) (2) would. give the government 40° days to answer in
court 3 complaint which challenges ‘the"withholding of information
contrary to ar,,o..@mmmmvs,omﬁbmoﬂgw&ou Act. The Act recognizes the
-importanice of the time element to the public seeking information; and

able basis in law, while corporate interests- might recover where the. .

requires that FOIA litigation take precedence on court dockets and -

boexpedited. The Actspecifies: .~ |
* .- Except as to-causes the court considers of greater impor-
.+ Tance, proceedings before the district, court, as-authorized by
. " this paragraph, take precedence on the docket over all other
. causes and shall be assigned for hearing and trial at the earli-
vest practicable ‘date and. expedited in every way. (5 U.S.C.
§552(a) (8).) .A,

In normal litigation in the federal n,oﬁ..n@ the' defendant, is given

20 days 'to answer the complaint. (Fed, Rules Civ. Proc., Rule 12.)-
Under present rules, however, the federal government is given 60 days
to answer.' Although many of the ‘answers .in FOL. ‘suits. are per-
emptory, the' héarmgs “mu%mawem@ that the"governiment often obtains

extensions:beyond: the 60-day period and on.oceasion has taken over .
- twice ;.Ewsagc‘g, respo .m.f&_m,.‘%ﬁﬁwﬁeﬁAmao Hearings, vol. IT at

‘Before any' FOIA. case Treaches court, the agency from ‘which the
records were first requested would ‘already ‘have had time—both ini-

tially ‘and in an administrative “_w.wwmﬁnl_rﬁo determine the.legal and
3 ons, of 1 olding. (Section 1(c) .of the bill
would provide ‘Specific” time periods for the” initial agency  re-

practical ‘implications: of its wit

sponse: and “administrative: appeal congideration.) One attorney who

has participated.in FOIA: cases, Mr. Poter Schuck, observed that “the
-legal positiomns are, very clear by the tims that the matter emerged from

the agency.” (Hearings, vol. 1T at 60.) ,.Pu&&mﬁ FOIA litigator, Mz,

Robert :Ackerly; L S R
" *The' Government does not. need 60. days to answer one of
- - these cases. 'The request has to be made to the agency and an
. appeal taken. The agency has their file on the case, They shift
" it te the Départment of Justice.and an answer can be. filed -
" promptly. Tn addition the Department habitually files s gen- -
-+ -+ eral denial. They don’t even need to see the.documents. The
" come in and ‘admit Jurisdiction .and deny everything else. It
is;hard to get: the-case at issue, We do file motions for in--

i “camera inspection but U%m,ﬁoﬁgmﬁ objects to that because

agreed: -

. _they want time to answer, . L
- (Hearings, vol. IT'at 109.) - S

e
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Furthermore, under an order recently promulgated by the Attor-
ey General, the Justice Department will be consulted be ore any final
denial of a request for information is issued by any agency. (38 Fed.
Reg. 19123, July 18, 1973.) Thus the 40-day requirement should not

constitute an undue burden on the government. In special circum-
stances, the court could direct, for good cause, an extension of time
beyond 40 days for the government’s answer. CET

- Sanction for Violation

There are numerous. provisions in federal: law containing sanc-

tiohs against unauthorized disclosure’ of certain kinds of informa-
-tion to the ‘public. For example, 18 U.S.C. § 1905 makes it a ‘federal

crime for government employees to reveal trade secrets. Numerous

other laws and regulations prohibit disclosure of financial or medical
- information, tax.returns, census data, or various applications for gov-

ernment assistance. (Z.g., 42 U.S.C. § 1306 : crime to disclose informa-
tion in files of Social Security Administration ; 18 U.S.C. § 798: crime
to disclose classified information; 18 U.S.C. §214: prohibits census

.

- employees from.divulging. census information ;.42 U.S.C. §2000(e)-5:

crime to make information public in violation of Equal Employment -

Opportunities Act.) .

But nowhere in the federal law are there effective sanctions. for
government employees who violate the law by withholding informa-
tion. Although general administrative sanctions are available against
government employees who violate classification requirements (e-g.
E.O. 11652, sec. 13; 5 Foreign Aff. Man. § 992.1-4), Congressman
-Moorhead reported that his investigation of the numerous sanctions

‘against employees for disclosure of. classified matter revealed. that

“not” ohe case in 2,500 involved discipline for overclassification.”
(Hearings, vol. 1 at 187.) D o

- The new subsection 552( a) (4) ( HJ ‘added by S..2543 includes a pro-

-cedure for a judicial determination whether the federal employee re-

sponsible for wrongfully ‘withholding information from the public

has acted without a reasonable basis in law. If the court so deter-

mines, it is authorized to order the responsible. employee’s’ appropri-.

ate supervisor to suspend him for a period up to 60.days or take other
disciplinary or corrective action. Provisions -are - included elsewhere
1n the bill (section 3) for identifying those individuals responsible for

the decision to withhold information requested under the Act.” - -
" _Before any sanction could be imposed against the responsible em-"

pbloyee under S, 2543, he must be served with notice and be given an
opportunity to-appear before the court, and the court must find. that

_his action in ithholding’ the documents in question was “withot rea-

sonable basis in: law.” The committee does not intend this standard

to. imply that a ‘responsible government employee will be held liable’

:ummﬂ,awhm,moo&ouwu .armdw.%u@.w%gmm where, for.example, advice of
counsel is sought-and followed and where there may be a reasonable
difference of opinion on application of the law to the material sought,
The standard would apply ‘to extraordinary and egregious cases
where an official ignored or refused to follow the mandates of the.law.

m ~ The “reasonable basis in law” standard is, as thus explained, rieither




" "The need for statutory Incentive against secrécy was spelled out by
*.one: witness beforé the subcommittes: S s
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vague nor uncertain. In-fact, it is substantially more specific than

~langtiage presently in'the ‘Jlaw'and regulations governing the conduct -

of employees and officials of the executive branch. For example, Ex-

‘ecutive Order 11292, section 202(c) provides that: . -

.. It'ig the ‘intent of this section that employees. avoid any ~
~ action, whether or not specifically prohibited by subsection'a,
which might result in or create the appearance of CW. using
public office for private gain; (2) giving preferential treat- -
ment to any organization or person; (8) impeding govern-
- ment efficiency or. economy; (4) losing complete' independ-
- . ‘ence. or impartiality of action; (5) making a government
. decision outside official channels; or (6) affecting adversely
. -the confidence of the public in the int grity of government.
(See also. 5 C.F.R. § 735.201a.) .. . = : SR
~ Also-prohibited by Civil Service Commission Regulations is an
employee’s engaging in “criminal, infamous, dishonest, immoral or
notoriously disgraceful conduct, or .other conduct prejudicial to the
government.” (5 C.F.R. § 785:209.) Surely withholding of informa-

‘tion from the public in violation of the FOIA and without a “rea- .

.

sonable basis in law” is more precise and identifiable conduct than

“affecting adversely the confidence of the public in the integrity of
; g adversely p :

the government™ or engaging in “conduct prejudicial to the govern-
-ment.” Under existing law, violation.of these prohibitions opens an -

employee to liability up to permanent dismissal from government

‘service. .
» - Under the. proposed sanction provision' the court, before imposing .

the sanctions required, would have an opportunity to consider the

. Tecommendation of an appropriate official of the agency involved in

the cage. This recommendation could include reference to comparable

Civil Service sanctions possible in similar situations. This recommen-

dation should be ‘given considerable weight but would not, however, '

be binding on the court. - . e I
._know be guaranteed; (Hearings,vol. IL at 175.)

.

.- * Onemajor reason the bureaucratic attitude “when in doubt,
withhold” is so entrenched is that it is rootéd in legal self-
protection. An official is held individually accountable under
criminal statutes for releasing trade secrets or other confiden-
tial information but faces no sanction at all if he illegally

" withholds information from- the public. (Hearings, vol. I

-t 105.)

Mr. Ralph Nader testified that “The gréat failure of the Fréedom.
of Information Act has been that it does not hold federal officials ac-
.countable for not disclosing information.” (Hearings, vol. T at 209.)
“There is.presently no incentive whatever in the act to comply,” said

‘another withess. (Hearings, vol. II at 59.) Mr. Nader told the sub-

committee of an employee of the Office of Economic Opportunity who

- was suspended because he had released allegedly confidential informas-
- tion: OEO later released that same information when sued under the -
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Freedom of Information Act, ?a it still refused to lift its mzmvmﬁwob
of the employee. . (Hearings, vol. I at 209.) o .
Mr. Ronald Plesser, re erring to this same example, said:

If the government can suspend or terminate an individual
for releasing information, then it must be compelled to bring
similar action against an employee for not disclosing public
information. On y after federal employees are held account-
able for their action under this law will the people’s right to
know be guaranteed (Hearings, vol: IT at 175.)

The inclusion of a sanction for violation of the Freedom of Infor-
mation Act would clearly indicate Congress’ commitment to openness,
not secrecy, on the part of every officer and employee in the federal

. government.

A number of states have enacted freedom of informstion statutes
which include penalty provisions for violation: of those statutes. Re-
moval from office is provided in two states (Fla. Stat. Ann., ch. 119,
sec. 02; Kans. Stat. Ann., sec. 45-203), and others impose fines and
even jail terms. A comprehensive list of the relevant state statutory .
provisions and language is contained in the Appendix. The sanction
proposed in S. 2543 is more precise and, in fact, more lenient than
these state statutes. -

Administrative Deadlines
* Section 1(¢) would establish time deadl

ines for the mQBwﬁmﬁwﬂqm

‘handling of requests for information under the FOIA. It would re-

quire the agency tp determine within 10 days after the receipt of any
request whether to comply “with that request, and would give the
agency an.additional 20 days to respond to an appeal of its initial
denial. Agencies could, by regulation, shift time from the appeal to
the initial reply' period. With each notification of denial to the re-
quester, the agency would have to outline clearly the subsequent steps
that could be taken to challenge the denial. . - :
The study by the Administrative Conference, testimony by govern-

. ment witnesses, and- the pattern set by present agency regulations

suggest flexibility in responding to requests for information, even
where specific time deadlines are set. Proposals by governmental wit-
nesses have been made that this matter be %&n entirely to each agency’s
regulations, so that the agency could determine the flexibility and dis-
meﬂow. it needed to deal with requests. (Hearings, vol. 11 at 82, 217
. Witnesses from the public sector, however, unifornily decried delays
I agency responses to requests as being of epidemic proportion, often
tending to be tantamount to refusal to provide the information, Media
representatives, in particular, identified delay as the major obstacle
to use of the FOIA by the press and urged strict guidelines for agency
responses. (Hearings, vol. IT at 23, 27. Too often agencies realize that

@ delay in responding to a press request for records can often moot the

story being investigated and will ultimately blunt the reporter’s desire
to utilize the provisions of the Act: “In the journalistic field, stories

~* that cannot be run when they are newsworthy often cannot be run at
‘all,” ebserved New York Times Vice President Harding Bancroft.

v
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“Reluctant officials are all too aware of this.” (& earings, vol. 1 at 162.)
- Senator Chiles, testifying before.the subcommittee, pointed out the
findings of a special Library of Congress study that found: .
- That the major Government agencies took an average of
~ 33 days to even respond to a request for public record under
~ the Freedom of Information Act. And an avera, e of 50 days
- to respond when the initial decision to withhol information
was appealed by someone looking for the facts. (Hearings,
. vol. IT at 14-15.) ‘ A , -

Almost every public witness at the hearin brought out specific
examples of inordinate delays encountered following initial requests
for information. Senator Thurmond observed in his opening state-
ment, “often the lapse of time or unjustified delay renders the infor-
mation useless.” (Hearings, vol. I at 176.) And Mr. Ralph Nader told
the subcommittee that “Above all else, time delay and the frequent

-need to use agency appeal procedures make the public’s .Emg to know,
as-established by the Freedom of Information Act, a hollow right.”
" (Hearings, vol. I at 210.) And one commentator noted, “delay 1s the
- agency’s one predictable defense to a request which it doesn’t wish to
“honor.”’ (Elias & Rucker, “Knowledge is Power: Poverty Law and
the Freedom of Information Act,” Legal Serv. Clearinghouse, May
1972, reprinted in 120 Con. Rec. 5834, Jan. 30,1974, dailyed.) .
- Mr. Anthony Mazzocchi, representing the Oil, Chemical and Atomic
Workers International Umion, placed a compelling perspective on
agency delays in responding to requests for- information relating to
health and safety of workers. He testified: :

Now, a great deal of the time we find not outright refusal,
. Just dilatory tactics being used whetre we don’t hear for many

- months or they don’t answer our requeést for this information.” -

It is left hanging so to speak. . . . In those cases where we °
have been successful in securing the [inspector’s] report, the

*- average delay from the issuance of the citation to receipt of -
+. .-thereport hasbeen3months. . . . - - .
: Obviously, when dealing with information that is vital to
‘the health of workers, such’delays and denials are unconscion-
able. . ... So to be dilatory on an antitrust action is an incon-
venience but to be dilatory. where health is concerned may
.Qoﬂwub an individual to early death. (Hearings, vol. II at 67 )
89, : . Rt A e

Frequent instances of agencies’ failing to follow their own regula-
tions militate against allowing them to govern their own performance,
For example, on August 2, 1972, a request was made to the Depart-
ment of Justice for certain business review letters issued ‘by the Anti-
trust Division. The initial denial was dated November 24, 1972—over

- three months after the initial request—from which an appeal- was
taken to the Attorney General on December.6. Although the requestor
filed -suit-on February 21, 1973, the final agency response was not
fortheoming until April 19. That response denied access to the docu-
ments under longstanding departmental policy. Thus, a period of over
4 months elapsed before the administrative -appeal was decided.
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(Hearirigs, vol. T at 2105 vol. T at 165, 172.) And, ironically, in the -
interim, the Department proposed regulations effective March st
under which the responsible agency official will respond to any request -
for information within ten days, and under which the “Attorney Gen-
eral will act upon the appeal within 20 working days.” (38 Fed. Reg.
4391; Feb. 14,1973) ~ - - - N

. Mr. John Shattuck, testifying for the American -Civil Liberties
Union, provided further examples involving requests to the Justice

. Department:

_In one ACLU case, we made a tequest by letter to the
.Justice Department’s Internal Security Division. - Two
~ months after we requested information by letter we were in-
- formed that we rpm.ﬁo complete the proper form. After we
sent a_cempleted form, more than two additional months
. . elapsed before we were informed that the record we requested .
- .did not_exist. In another case, involving the United States
. Parole Board, more than two months passed after we had-
made seyeral telephone requests for a new set of parole
. criteria being ﬁm% by the Board before we were. orally in-
. formed that we would not receive the criteria. A ‘demand
*letter was sent to the Board’s counsel, threatening suit if we
" did not.receive the information within twenty days. On the

"+ twentieth day, the Board’s counsel by telephone informed us

- that he was almost certain we would be provided with a copy,
but that he needed a eouple.of more weeks to clear release
with others in the agency. Among the “reasons” given for this

. ~ delay, the counsel stated that the Department of Justice was

having difficulty deciding which office should handle our re-
* quest, since it did not wish to concede that the Parole Board
was an “agency” within the meaning of the Act. (Hearings,
vol. IT at 53.) - : R
‘Added another witness: “If ‘Justice delayed is justice denied,’ how
much more pernicious is the denial when Justice does the delaying.”
(Hearings, vol. I1 at 63.) . C
It should be obvious that most persons requesting information
from the government, ordinarily will not go to court if their requests
are not answered within the short time provided in this subsection,
As Mr. Robert Ackerly responded to 3 question whether attorneys will
run into- court before agencies have been found the records requested :

. That rarely happens. We have made that implied threat to
the agencies saying, look, it has been a month or 6 weeks and
if we don’t get a positive response we will treat it as 2. denial.
But it if you are really interested in getting the information
- and if you believe that the agency tells you they are trying to
locate it, you will work with the agency to try to get the in-
formation. ) A !
‘I don’t think these suits have been brought for the fun of
bringing law suits or for practice. I think most people are sin-
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cere in their requests. And we.want to get the documents and
not litigation. I o
- So Lthink, I don’t know what the agency’s experience is but
my experience is that we work with the agencies and I have .
not yet brought a suit without a final denial although I may
have one with. EPA now because I am losing patience with .
- them. (Hearings, vol. IT at 112.) e

.Ob&#m other hand, an agency with records in hand should not be -

able to use interminable delays to avoid embarrassmeént, to delay the
impact of disclosure, or to wear down and discourage the requester.

Therefore, the time limits set in section 1(c) of S. 2548 will mark the

exhaustion of administrative remedies, allowing the filing of lawsuits
after a specified period of time, even if the agency has not yet reached
a determination whether to release the information requested. Where
there are “exceptional circumstances,” the court may retain jurisdic-
tion and allow the agency additional time to complete its review of the
records. Such “exceptional circumstances” will not be found where the
agency had not, during the period before administrative remedies had
been exhausted, committed all appropriate and available pérsonnel to
~ the review and deliberation process. This final court-supervised exten-
sion of time is to be allowed where the agency is clearly making a
diligent, good-faith effort to complete its review of requested records
but  could not practically meet the time deadlines set pursuant to
S. 2543, .

For those agencies which believe that 10-day deadlines are simply
uriworkable, the recént address by Federal Energy Office Adminis-
trator William Simon to the National Press Club should be instruc-
tive. Despite the extraordinary number of inquiries received by his
office, Mr. Simon told journalists: E - “ :

Within 24 hours of our receiving your requests for infor-
mation, we will issue an acknowledgment, or grant the
request. Within ten working days, I personally guarantee
that you will get the information you seek, or have the
opportunity to appeal. Appeals will be ruled upon within no
more than ten days. ' - .

A 10-day limit for the initial response to an information request
is also provided by regulation for the Defense Supply Agenecy. (32
C.E.R. §1260.6(b) (3).). .- , con ’ : ,
.- The committee has added a xiovel certification provision to the sec-

tion on administrative time.deadlines to take care of a small class of
special and rare situations where the agency finds—and the Attorney

- General agrees—that an initial response time of 10 days is generally

inadequate.to locate documents and where transfer of time from the

appeal period to'the initial response period would leayve the agency
with insufficient appeal time to adequately Teview an initial denial.
The Immigration and Naturalization Service provides an example of
this specialized situation. The INS processes an average of 90,000 for-

mal requests for réecords each year, most of which seek access to oneor .

_ more of the 12 million individual files dispersed among and frequently
transferred between 57 widely scattered Service offices and 10 Federal
. Records Centers. When the Justice Department early in 1978 revised
-its FOIA regulations and imposed a 10-day time limit on initial

179

responses by. other parts of the -Department, the Inimigration Service
indicated that the proposed limit waould be frequently unattainable,
"pointing out that in addition to the factors described above, the files
follow the subjects, who often move from one Immigration district to
another, and that there are often inaccuracies in the information fur-
nished by the requester. The certification provision would .allow the
Service, or parts of other agencies demonstrating an exceptional sitna-
. tion similar to that of the Service, to take up to 30 days fo respond to
an initial request. Agencies that simply processed large volumes of
requests or frequently faced novel questions of legal interpretation
could not avail themselves of this procedure. Nor could agencies or
- parts of agencies utilize this certification procedure simply because
they had been unable to regularly mieet standard deadlines, without
a showing of the geographical and other concrete obstacles to the loca-
tion of files or records present in the INS example. o
Under subsection (a) (8) (C) an-agency may;, by ‘notifying the
requester, obtain a limited extension of the 10- or 20-day time himits
prescribed in subsection (a).(6) (A). If the agency has, for the class of
records sought, certified a longer-period of time for its initial response.
- under the- Provisions of subsection (a) (6) (B), however, no further
extension of time may be obtained for the initial Hmmwowmm. )
. Where an extension of time is obtained for the initial response to a
request, no further extension will be available on appeal. And in ho .
circumstance will the extension of time exceed 10 days. .
Furthermore, extensions up to 10 days will be allowed only in four-
defined types of “unusual circumstances,” and only to the extent “reas-
onably necessary to the proper processing of the particular request.”
.Wrm need to research for and collect. records from field facilities or
other establishments that are separate from the office processing the
request” does not permit an extension while such an office obtains the
records from the agency’s own file, records, or administrative division
when located in the same city as.the processing office. Rather, this is
“intended to cover the collection of records from other cities, or from a
mmmmuﬁ&mooam center or other facility which is not part-of the agency,
_ The need for consultation does not permit an extension for routine
Intra-agency consultation between the involved operating unit, the
legal unit, and the public information unit, since any such consulta-’
tion that may be needed should occur. within the basic time limits.
While it would permit necessary consultation between two operating
units of an agency with different functions, routine clearances among -
various-units with a possible interest in the record—such as occur on.
almost every request processed by the Internal Revenue Service—
would not provide a basis for extensions of time. K o
Consultation outside the agency is intended to include situations
where the request is of substantial'subject-matter or policy concern to-
another agency, for example, a request for records of the J ustice De-
partment’s Antitrust Division on particular international business-
matters that are of concern to the State Department. It doés not in-
clude, however, cases where an agency contemplating denial of an
administrative .appeal needs the time to consult the Justice Depart-.
ment’s Freedom of Information Committee, since it 13 expected -that

w ~ such consultation will be completed within the prescribed time limits..




. tial request.” Section 1 (c) of S. 2543 therefore ad

.. review required in section 552(a)
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- The House Report observed that “Very few of the agencies make an -
effort to inform’ requestors that they can appeal the initial decision .
- «+ Thus, in most agencies the regulations state that an initial refusal
may be appealed to a top official in the. agency, but agencies seldom
make & point of its appellate procedure in the letters denying the ini-.
ds to the FOIA the
requirement that upon an initial denial of a request for information
the agency shall notify the person making the request “of the right of
such person to appeal to the head of the agency any adverse deter-
mination.” Likewise, when a denial is upheld on appeal the agency
“shall notify the person making such request of the provisions for
judicial review of that determination.” Intermediate appeals are not
contemplated under S. 2548, nor would the administrative time b:tg..
tions make such appeals practicable. - . . R
During the subcommittee hearings Senator Kennedy proposed that
“administrative appeals from information denials not go through the
agency initially refusing.access, where egos and self-protective in-
stincts remain in full foree, but to an independent agency with special
expertise.” (Hearings, vol. IT at 2.) A similar suggestion was made by .
a .spokesman. for the Consumers Union.. (Zd. at 58.) A form of this-
proposal was instituted administratively by the Attorney General;

. when he announced at the hearings: .

I will immediately remind all federal agencies of the De- -
‘partment’s standing request that they consult our Freedom of
%ﬂoﬂam&e& Committee before issuing final denials'of re-
.. quests under the Act. S T
g In this connection I will order our litigating divisions not
. to defend freedom of information lawsuits against the agen-
cies unless the committee has been consulted. And I will in-
- struct.the committee to make every possible effort to advance
. the.objective of the fullest responsible disclosure, (Hearings,
. wol ITat 217y -~ .~ T 4
This procedure has been written into departmental regulations. (38
~ Fed. Reg. 19123, July 18,1978.) The committee supports this step and
believes that-data should ‘be developed regarding its effectiveness be-
fore legislative action is taken to legislate mandatory outside consul-

E

- tation. -

Evemption (3)(1) - o S _
~One.change in the exemption language hayving primarily procedural

: ..mu%mg&oum is proposed in section 2(a) of S. 2548 : Subsection (b) (1) -

of section 552 is changed to except from the disclosure provision mat-
ters that not only are on their face “specifically required by an Ex-
ecutive Order”—or statute— “to be
‘national defense or foreign policy,” but also matters that are in fact
. found to be within such-an executive order or statute. This change is
responsive to the invitation of the Supreme Court in

judicial. réview and in camera inspection of records claimed exempt
y virtue of statute or executive order under section 552 (b) (1).

- Before January 23, 1978, it was génerally believed that the de novo
3) applied to documents withheld

kept secret in the interest of

) : b in the Mink case |
(410 U.S. 732) that Congress clearly state its intentions concerning:

~tion (b) (1) does not

_even corrupt that
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under all nine exemptions of the Freedom of Information Act—that
is, that documents-withheld under any exemption could be examined
by a court in camera. But on that day the Supreme Court, in the Mink
Rehnquist not participating) that any
withheld under section 552(b) (1) is exempt from disclosure whether
or not it should have been classified under the relevant standards, and
that courts are not entitled to review the propriety of the agency de-
ciston to classify the information, Given the extensive abuses of the
classification system that have come to light in recent years (see, e.g.,
Executive Classification of Information, H.R. Rept. 93-221, Com-
mittee on Government Operations, 93rd Cong., Ist Sess., May 22, 1973,
P. 40) ‘the courts at the least should be vested with authority to re-

grounds to assign a classification to a particular document. The pro-
posed amendment to section 552(b) (1) is designed to give the courts
that authority by permitting them to examine the documents in light’
of the Executive order or statute cited to justify withholding.

The Supreme Court indicated that the existing language of exemp-
] ) l permit in camera inspection of withheld docu-
ments, if classified, even to sift out “nonsecret components.” The court
then observed : \ .

Obviously this test was not
But Congress chose to follow
in theése matters
at 81.)

1In concurring with the majority decision in Mink, Justice P
mﬁméﬁn stated that Congress “.@5% built into the Freedom om H%MMW.
mation Act an exemption that provides no means to question an éxecu-
tive decision to mﬁﬁM@ a ﬂoozE.ma ‘secret’, however cynical, myopic, or

uy .cecision might have been.” He said further that
Congress “1n enacting section 552(b) (1) chose . . . to decree blind ‘ac-
ceptance of executive fiat.” (410 U.S. at 95.) As Congresswoman Mink
owmog&. in her testimony before the subcommittee, “Under the slip-
shod and illicit procedures devised by the executive to withhold in-
formation under the national defense exemption, an army of bureau-
crats have been allowed to classify and withhold information at will.”
QW%&.&%_& Mo%.H at 370.) . . - -
YeW York Times vice president Hardine Ba iti
of the prece tha p . ding wmbﬁ.o# H_Ea. the position
It is of fundamental Importance that a court have the
power to review the contents of records sought by newspaper
courts not be bound by a securit classifi-
W0 30 mmmmuﬂm ago W% a cau-
_ rant— nyopi
- corrupt” one. (Hearings, vol. I at Hmeﬂ ? BIOPI or even

Other witnesses, including Senator Harold Hughes, reti i
Force analyst William Florenee, Professor Ear] UQmmoMMéMMM Lu.w.“.w
Daniel Ellsherg, also attacked existing practices as harmfa] both to
public knowledge of. government policy and to expert. inquiry into

the only alternative available.
_the Executive’s determination
and that choice must be honored. (410 U.S.
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.bﬁﬁ@éﬁa@uw..&.s%%.w<oH.Hsnmmwwmmiwmmrwomvmwulqo..v ..»an
. ,MMmOOﬁmHommBsw w\mﬁw/nwgm mvpmmv. “In our Smww days of hearings on
classification we saw many cases where vﬂg use of the classification
: s simply ridiculous.” (/d. at 180.) - " .

mmﬂﬂwwqu_oﬁmo Wm%maoﬁ.#% rationales to forestall or prevent disclosure
~was not the intent of the authors of the FOIA in 1966, and S. 2543

.makes it, elear that such is hot the intent now. The addition of the -

words “and are in fact covered by such order or statute” to the present
language of section 552(b) (1) will necessitate a court to inquire QEU
ing de novo review not only into the superficial evidence—a ‘“Secret”
stamp on a document or set of: records—but also into the inherent
justification for the use of such a stamp. Thus a government pﬁ@@%&
‘certifying the classification of material pursuant ao,mMoocﬁé wﬁ er
will no longer ihmv%pm%ﬁmﬁb down on an applicant’s effort to bring
aterial to public light. . _
mﬁWﬂMwﬁwnowOm%m that mg@ been made to amend subsection Awpvwﬁw
- would require the court to analyze whether the document withheld

would, if disclosed, endanger the national defense or interfere. with -

i ..dﬁmowarwm@w@mo?@b%&pmmwmamﬁ.ob.omgm.@osﬂ-
MWMMWH%MWWW Executive oam.M.w.. or statute would be irrélevant. Omw-
gress could leave ultimate classification-decisions to the courts, ssﬂmu.
only a general national-defense or foreign-policy mwmbmﬁ..mr g% mm
‘committee prefers to H.m%% on mmﬁﬁmdwo judicial review under standards
in. ive orders or statutes: . . L
mmﬁ.%mwu %ﬁmﬁwom order to determine that the information MSSQEN is
“covered” by the order or statute, will ordinarily be obliged by S. woﬁw
to inspect the material in question and, from such an Em@mogmmr ; w
determine whether or not the classification was imposed by an oflicla

authorized to impose it and in accordance with the standards set forth’

A . . )
i ‘applicable executive order. Moreover, courts facing a () (

MW%WM%%% %MWB will have to decide whether or not a classification
imposed some time in the past continues to be justified.

.

A Department of Defense witness told the subcommittee:

T do not believe that the Department of Defense would ob-
ject to permitting the judge in some. circumstances, rare cir-
cumstances, I would hope, to examine such a document mWoEHm.
he have reason to believe, grounds to believe, or probab lo
cause to believe, that there may have been an improper &pmmw-
fication, but we would think that it would be in the court’s
interests as well as in the interests of everyone, including the
executive branch, not to involve the courts In a wholesale
review of classified documents. (Hearings, vol. 1L at 87.)

The American Civil Liberities Union spokesman observed on this
point: : _ .
I don’t think there is a danger the ooﬁam,sn_ be flooded
with litigation. To the contrary, what this statute would do,
T think, fogether with' Congress’ movement in the classifica-
tion area, in general, would be to place a realistic deterrent on
over-classification. Those few lifigants who were able to go
into court and demonstrate that a document was improperly
classified should be entitled to compel its release, but I don’t
think you will have a flood of persons going in. (Hearings, .
vol. IT at 37.) o
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:The’ committee realizes that such an examination of sensitive, and
quite probably, complex material may impose an additional burden
on judges. And the committee would expect judges, in Such circum-
stances, to give consideration to any.classtfication review. of the ma-
terial being sought already conducted within the executive branch.
An interagency committee to conduct such reviews has been. estab-
lished pursuant to Executive Order 11652°'cf March 8, 1972, and courts

~ judging the propriety of classification in a given case should be

able to accord the deliberations of that committee—to which requests
for declassification are supposed to be appealed—appropriate
consideration. ‘ . : e
It is essential, however, to the proper workings of the Freedom of -
Information Act that any executive branch review, itself, be review-
able outside the executive branch. And the courts—when necessary,
.using special masters or expert consultants of their own -choosing to
help in such sophisticated determinations—are the only forums now
available in which such review can properly be conducted.’ o
The judgments involved may often be delicate and difficult ones,
but’ someone other than interested parties—officials with poweér to
classify and conceal information—must.be empowered to make them.
It is the committee’s conclusion that the.courts are qualified to make
such judgments. Unless they do, citizens cannot be assured that the -
system for classifying information is not, as Justice Stewart-suggested
it could be, “cynical, myopie or even corrupt.” : .
Deletion of Segregable Portions of Record _ A
. A new paragraph is proposed to be added to section 552(b) requir-
ing that where only a portion of a record is determined to be exempt.
from disclosure, the record must be disclosed with the exempt portion
deleted. The direction expressed by the paragraph is consistent with
one of the recommendations of the Administration Conference and
with court interpretations of the FOIA. o :
“It is a violation of the Act to withhold documents on the ground
that parts are exempt and parts nonexempt.” In that event, “suitable
deletion may be made,” obseryed one court. (Welford v. Hardin; 315 F.
Supp. 768, 770 (D.D.C. 1970).) “The statutory history does not indicate
.. . that Congress intended to exempt an entire document merely be-
cause it contained some confidential information,” said another.
(Grumman Asreraft Engineering Corp. v. Renegotiation Bd., 425 F.
2d 578, 580 (D.C. Cir 1970).) And again: “The court may well con-
clude that portions of the requested material are protected, and it.may

‘be that identifying details or secret matters can be deleted’ from 2

document to render it subiect to disclosure.” (Bristol Meyers Oo. v.
FT0,424 ¥.2d 935,939 (D.D.C.1968).) .

Some agency regulations also. require severability of exempt infor-
mation. For example, HEW regulations provide:- ...

- In the event that sny record contains both information -
which is discloseable and that which is not discloseable under
this regulation, the undiscloseable information will be. de-
leted and the balance of the.record disclosed. (38 Fed. Reg.
20232, Aug. 17, 1973.) - Lo

Under HEW’s regulations “Disclosure will be made whether or
not the balance of the record is intelligible.” (/d. at 22231.) This same

474217 O - 75 - 13
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approach should be taken under the language of the new amendment.

“Tn light of this new provision courts will have to 160k beneath the
label on & file or record when the withholdingof information is chal-
lenged. Courts have already held that where mtra-agency memoranda
are requested, opinion must be severed from purely factual material,
with the latter being discloseable. (Environmental Protection Agency
v. Mink, 410 U.S. 73, 89, 91 (1973).) S A
 The FOTA itself directs that “To the extent required to prevent
a_clearly unwarranted invasion of personal privacy, an agency may
delete identifying details” when-it makes information public. (§ 552
(2) (2) ; see Roses v. Department of the Air Force,— F.2d — (2d Cir.,
March 29, 1974, No. 78-1264).) So also where files are involved will.
courts have to examine the records themselves and require disclosure
of portions to which the purposes of the exemption under which they
are withheld does not apply. T .

This provision would apply if, for example, there were a request for

a record in a file that had been opened in the course of an investigation

that had long since been closed, but which file contained the name of

an informer or raw data on innocent persons or confidential investiga-

tive techniques. Section 2(b) emphasizes what is presently understood -

by most courts but has gone’ unheeded by agencies; it would not be
enough for the government to refuse disclosure of the record merely.
because it or the file it. was in contained such exempt information, since
- deletion of that information would provide ?m protection for the
purposes to be served by the exemption. Thus, the government could
not refuse to disclose the requested records merely because. it finds in
those records some portions which may be exempt.

. The language originally proposed in S. 2543 as introduced provided -

that “if the deletion of names or other identifying characteristics of
individuals would prevent an inhibition of informers, agents, or other
sources of investigatory or intelligence information, then records other-
‘wise exempt under clauses (1) and (7) of this subsection, unless ex-
empt for some other reason under this subsection, shall be made avail-
able with such deletions.” The amended language is intended to en-
compass ‘the scope of this original proposal but apply the deletion
‘principle to all exemptions.: . ) . o o
" Reporting Requirements I . ,

Section 8 of S. 2543 contains certain reporting provisions designed
to facilitate Gongressional oversight of agency. administration of the
Freedom of Information Act. . :

"~ A number of witnesses.at the hearings indicated that a primary prob-
lem with agency compliance with the FOIA is the absence of signifi-
cant continuing pressures towards liberal disclosure of information.
‘At the same time there is a tendency for bureaucratic self-preservation

that strongly leans toward overseerecy: Almost all witnesses suggested
the importance of congressional oversight in keeping agencies in com-

- Periodically, but ‘irregularly, over the past six years the Subcom-
-mittee on Administrative Practice and Procedure has asked for re-

pliance with the directions of the FOIA.

ports by agencies on denials of information under the FOIA. (£.g., -
. "The Freedom of Information Act: Ten Months Review, Senate Sub- -

gested
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committee on Administrative Practice and Procedure, May 1968. 3
committee believes that the collection and analysis wm ﬁmmmmmeWuo.Hqu.
providing the occasion for the Congress to identify recalcitrant mmmu,w
cies, recurring misinterpretations of the mandates of the FOIA, and
undue delays can go a long way toward encouraging adherence to the
me The committee thus concludes that reporting should be regular-
A requirement that the government officials responsible for denyi

H_,OH\.% requests should be identified on the record w.um included in mm%ﬁm
3. This was proposed at the hearings by Senator Kennedy, who sug-

that every Government official involved in deliberations lead-
ing to a denial of information be identified on the public
record. Just as the proposed legislation’s requirement that de-
nials be collected allows for an assessment of an agency’s
responsiveness to Freedom of Information Act requests, so

. also should the track record of each individual official at every
level be open to public evaluation. (Hearings, vol. IT at 2:)

. The reporting requirement also implies a specific role that the Justice
Departmernt should play-in monitoring and encouraging agency com-
pliance with the FOIA. by requiring the Attorney %mbﬁ,mp to submit
an annual report including “a listing of the number of cases arising”
under the FOIA, “the exemption involved in each case, the disposi-
tion of such case, and the cost, fees, and penalties assessed.”

In testimony before the subcommittee the Attorney General agreed
that “there are some steps that the Justice Department can take im-
mediately to, encourage better administration of the act.” (Hearings
vol. IT at 216.) S. 2543 thus requires the Attorney General to include in
his report “a description of the efforts undertaken by the Department.
of Justice to encourage agency compliance with this section.” -
Exzpanded Definition of Agency = L
- Section 8 expands on the definition of agency as' rovided in section
551(1) of title 5. That section defines’ :mmoww%: wm. “each @ﬂwﬁwmm%
(whether or not within or subject to review by another agency) of the
Government of the United States other than Congress, the courts, or
the governments of the possessions, terrifories, or the District of Co-
lumbia.” This definition has been broadly. interpreted by the courts as -

including “any administrative unit with the substantial independent

authority in the exercise of specific functions,” which in one ca :
held to include the Office of Science and Technology. (Souci David,
14 F241067,1078 (1971).) TORY A oueter. Dovid,

Nonetheless, the U.S. Postal Service has' taken the position that
without .specific inclusionary language, amendments to the FOIA:

- “would not apply to the Postal Service.” (Hearings, vol. IT at 323.).

To assure FOIA. application to the Postal Service and also to include
publicly _ funded corporations established under the authority of the
mumﬂmg mm*mmwovm“ Emw. erw National Railroad Passenger Corporation (45
.S.C..§5 section 8 incorporates an expanded iti .
0 pm%q ), section B 1 P 1 expande @mmbwﬁos of mm@o%
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Authorization for Appropriations - - - .. i e
'The authorization for appropriations in section 4 is no¢ for such
sums as may be necessary to carry out the purposes of the bill and the
Act which 1t amends, but is rathier for such sums as may be neces-
sary. “to assist in” carrying out those purposes. This language is used
advisedly, to assure that no agency can cite a failure to receive funds

which the bill authorizes as an excuse for not complying with the letter- -

of the FOIA in every respect. o N
Since its enactment, the processing of requests under the FOIA has
been charged against an agency’s funds for general salaries and ex-
penses. This arrangement 1s intended basically to ‘continue, despite
Increases in workload, because most of the personnel, units, and facil-

ities involved in administering the Act are the.same as those involved

in performing other agency functions. Such commingling is largely
inevitable since all parts of agencies maintain records which may be
the subject of requests under the FOIA.

- The objectives of the FOIA: call for making available supplementary A

resources to agencies which:may experience special problems under its

mandates. These supplementary. resources might be for special serv-

.ices involving research, training; coordination and review, internal

© audit, planning, and coping with unusual surges in agency request

1

processing workloads. These services would typically be performed-

by personnel assigned full time, nearly full time, or for large portions
of their time, in contrast to the generally irregular or infrequent in-
volvement in Freedom of Information work. of other agency per-
sonnel, although it is contemplated that agencies will generally con-
tinue to administer the Act adequately with resources made available
on the same basis agin the past. . - I

Many agencies have in the past allocated funds appropriated for
public information activities to public-relations type programs. Thus
the public may be deluged by unwanted agency-sponsored puffery,
while specific requests for information go unheeded by the agency.
Agencies can therefore expect congressional scrutiny of their public

information and publicity-related budgets as a precedent to appropri-’

* ation-of fuhdsunder this authorization.

Effective Date .

“The amendments to the Fresdom of Information Act contained
in S. 2543 are to be become effective on the ninetieth day after the date
of enactment. - : ,

" Congressional Access to Information

The Freedom of Information Act presently states that the Act shall
not be used as “authority to withhold information from Congress.”
This basically restates the fact that the FOIA, which controls public
access to government information; has absolutely no effect upon con-
gressional access to government information.

As clear as this section may seem, the Act has incredibly been cited
in correspondence from federal agencies to congressional committees
as a basis for denying certain information. to those committees. In
recent months both the Internal Revenue Service and the Federal
Power Commission have purported to rely on the FOIA to refuse
congressional access to information.
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: ' Proposals have been made to expand section 552 (c)-to impose on
the executive branch an affirmative obligation to .respond to the con-
gressional requests for information, The committee believes that the
nonapplicability of the FOIA to Congress cannot be overstated ; at the
same time, however, the committee prefers to see legislation relating
to executive privilege developed independently from any revision of
the FOIA. In fact, during the first session of the 93rd Congress the
Senate passed legislation (S. 2432, S. Rept. No. 98-612; S. Con. Res.
30, S. 'Rept. No. 93-613) dealing with executive privilege, making in-

. clusion of provisions relating thereto in S. 2543 unnecessary.

Cuanees 1Nn Eximstine Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as re-
ported, are shown as follows. (existing Wé proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, and existing
law in which no change is proposed is shown in roman) : .

UNITED STATES CODE -

Titte 5.—GoVvERNMENT ORGANIZATION AND EMPLOYEES
*® * #* * * * *
CHAPTER 5.—ADMINISTRATIVE PROCEDURE

.

* * * ) * # E *
StuseHAPTER I1.—ADMINISTRATIVE PROCEDURE
* * * - S % * *

§552. Public ?moﬂz_m.ac:w agency rules, opinions, orders, records,
and proceedings . .

Amvmwowwmmbo%mwszgmw@943520no?@w&omombmawgpﬁo:wm
follows: , o ,

* * S * * o % %
(2) Bach agency, in accordance with published rules, shall make
available for public inspection and copying— ’
. (A) final opinions, including concurring and dissenting opin-
loms, as'well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which have
been adopted by the agency and are not published in the Federal
Register ; and .

Nu C) administrative staff manuals and instructions to staff that
affect a member of the public; : _

unless the materials are promptly published and copies offered for
sale. To the extent required to prevent a clearly unwarranted invasion
of personal privacy, an agency may delete identifying details when it
makes available or publishes an opinion, statement of policy, inter-

- pretation, or staff manual or instruction. However, in each case the

Justification for the deletion shali be explained fully in writing. [Each
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agency also shall maintain and make available for public inspection
and-copying a current index providing identifying information for the
public as to-any matter issued, adopted, or promulgated after July 4,
1967, and required by this paragraph to be made available or pub-
lished.] Each agency shall maintain and make available for. public
inspection and copying current indexes providing identifying infor-
mation for the public as to any matter issued, adopted, or promulgated

_after July 4, 1967, and required by this paragraph to be made avail-

.

able or published. Each agency shall publish, quarterly or more fre-

" quently, each index unless it determines by order published in the Fed-

eral Register that the publication would be unnecessary and imprac-

ticable, in which case the agency shall nonetheless provide copies of

such index on request at a cost comparable to that charged had the

index been published. A final order, opinion, statement of policy, inter-

pretation, or staff manual or instruction that affects.a member of the

public may be relied on, used, or cited as precedent by an agency
against a party other than an agency only if— = ° o

. (1) it has Womﬂ indexed mﬁw either made available or published

as provided by this paragraph; or ) ‘ _
mmv the wmww% HE% po‘w%& wum timely notice of the terms thereof.
L (8) Except with respect to the records made available under para-

- graphs (1) and (2) of this subsection, each agency, on request for

identifiable records made in accordance with published rules stating
the time, place, fees to the extent authorized by statute, and proce-
dure to be followed, shall make the records promptly available to any
erson.; . :
P (3) m.uu%&& with respect to the records made available under para-
graphs (1) and (2) of this subsection, each agency, upon any request
for records whick reasonably describes such records and which is made
in accordamce with published rules stating the time, place, fees, and
procedures to be followed, shall make the records promptly available
to.any person. 4 R S
(4)(A) In order to carry out the provisions of this section, the Di-
rector of the Office of Management and Budget shall promulgate regu-
lations, pursuant to notice and receipt of public comment, specifying a
uniform schedule of fees applicable to all agencies. Such fees shall be
limited to reasonable standard charges for document search and dupli-
cation ond provide recovery of only the direct costs of search and
duplication. Documents may be furnished without charge or at o

- reduced charge where the agency determines that waiver or reduction

of the fee-is in the public interest because furnishing the information

can, be considered as primarily benefiting the general public. But such -
. fees shall ordinarily not be charged whenever—

s.v3«%&3@3@&@%&3@%&s@aee&%%aﬁmis.%mﬁ%&e&g&.
v M&v g@\%m@@&.ﬁ«g&@sQ&a.a.ws@&&x%&%m@«ﬁ%
‘series of related requests, to less than §3; - S
(¢i¢) the records requested arenot found; or . C
() the records locatéd are determined by the. agency to be ex-
empt from disclosure under subsection (b).. :

EOn complaint, the district court of the United States in the district

in which the complainant resides, or has his principal place of busi-
ness, or in’ which the agency records are situated, has jurisdiction to

o

7

“complainant. In such a case the court s

- proceedings before the district court, as authorize
take mu.oommmbom on the docket over all other causes and shall be as-

" . under this section in which the complainant
b wailed. In ewercising its discretion under this paragraph, the court
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enjoin the agency from withholding agency records and to order the -
production of any agency records improperly withheld from the
Wmﬂ determine the matter de
novo and the burden is on the agency to sustain its action. In the-
event of noncompliance with the order of the court, the district court
may punish for contempt the responsible employee, and in the case
of a uniformed service, the responsible member.] C
(B) (¢) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principle place of
business, or in which the agency records are situated, or in the District
of Columbia, has jurisdiction.to enjoin.the agency from withholding
agency records and to order the production of any agency records im-
properly withheld from the complainant. In such a case the court

- shall consider the case de novo, with such in camera examination of

the_requested records as it finds appropriate to determine whether -
such' records or amy part thereof may be withheld under any of the
ememptions set forth in subsection (b) of this section, and. the burden

. 48 on the agency to sustain. its action. .

. .

(%) In determining whether a document is in fact specifically re-
quired by an Executive order or.statute to be kept secret in the interest
of national defense or foreign policy, a court may réeview the contested

“document in camera if it is unablé to resolve the matter on the basis

of wffidavits and other information submitted by the parties. In con-
Junction with its in camera examination, the court may consider
further argument, or am ex parte. showing by the government, n
explanation of the withholding. If there has been. filed in the record,
an affidawit by the head of the agency certifying that he has personally
ewamined. the documents withheld and has determined after such
examination that- they should be withheld under the criteria estab-
lished by a statute or Ewecutive order referred to in subsection
(b) () of this section, the court shall sustain such, withholding unless,
following its in camera examination,-it finds the withholding is with-
out. a reasonable basis under such criteria.. -

_(O) Notwithstanding any other provision of law, the defendant

- hall serve an answer or otherwise plead to any complaint made under
this subsection within forty days after the service upon the United

States attorney of the pleading in which such complaing is made, wn-

 less the court otherwise directs for good cause shown.

[Except as to causes the court considers of %Mopaww.. importance,
y this paragraph,

mmm.bmmouromgmgme&ﬁgﬁgmswmo.mawwmoﬁoazmm@aopwmmx-
pedited in every way.] o A R

" (D) Ewmcept as to causes the court considers of greater importance,
proceedings before the district court, as authorized by this subsection,
and appeals therefrom, take precedence on the docket over all causes
and shall be assigned for hearing and trial or for argument at the

- earliest practicable date and expedited in every way.

(£) The court may assess against the United States reasonable at-
torney fees and other litigation costs %@&wcgwww incurred in any case
as substantially pre-
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shall cohsider the bemefit to the public, if -any, deriving from the
" case, the commercial benefit to the complainant and the nature of his

interest in the records sought, and whether the government’s with-

“holding of the records sought had a reasonable basis in law. L
. (F) Whenever records are ordered by the court to be made quail-
able wider this section, the court shall on motion by the complainant

. find whether the withholding of such records was without reasonable

basis in law and which federal officer or employee was responsible

for the withholding. Before such findings are made, any officers or
employees mamed in the complainant’s motion sholl be personally
served a copy of such.motion and sholl have 20 days in which to
respond. thereto, and, shall be afforded an opportunity to be heard
by the court. If such findings are made, the court shall, upon con-

. sederation of the recommendation of the agency, direct that an appro-

priate official of the agency which employs such responsible officer
or employee suspend such officer or employee without pay for a period

-of not. more than 60 days or take other appropriate disciplinory or.
.gﬁéa.&e.ma&s.egss%%s%w@s. - : . :

(@) In the event of noncompliance with the order of the court, the

district court may punish for contempt the responsible employee, and.

in the case of a uniformed service, the responsible member. :
L[(4)] (5) Each agency having more than one member shall main:

tain and make available for public inspection a record of the final votes
of each member in every agency proceeding. A .

(6) (A) Each agency, upon any request for records made under
. paragraph (1), (2), or (3) of this subsection; shall— - d ‘

. (2) determine within ten days (ewcepting Saturdays, .@@3&&@%
- and legal public holidays)- after the receipt of any such request

. hether to comply with such request and shall immediately noti-
Jy the person making such request of such determination -ond .
- the.reasons therefor; and of the right of such person to appeal to

- the head of the agency amy adverse determination; and
(#€) make a determination with respect to such appeal within
twenty days (ewcepting Saturdays, Sundays, and legal public

holidays) after the receipt of such appeal. If on appeal the denial
. of the request for records is in whole or part.upheld, the agency
. shall notify the person making such request of the provisions for -

- judicial review of that determination under paragraph (3) o
this subsection. ,

.. (B) Upon the written ._%i@.\mg&ms by the head of an agency

setting forth in detail his personal findings that a regulation of the
kind-specified in this paragraph is necessitated by such factors as the
volume of requests, the volume of records involved, and the disper-

v

sion_and transfér of such records, and -ith the approval in writing

. of the Attorney General, the time limit prescribed in clause (i). for
initial determinations may by regulation be ewtended with respect to:

specified types of records of specified components of such agency so
as not to exceed thirty working days. Any such certification shall be
effective only for periods of fifteen months following publication
thereof in the Federal Register. - . , - }
(0) In unusual circwmstances as specified in, this paragraph, the

time limits prescribed in clauses (i) or (it), but not those prescribed

N

_order to resolve novel and difficult questions of law or policy; and

© control, of key personnel whose assistance is required. in processing the

- seribed in (A) (2). In the event of such a transfér, the provisions of

‘sponding to the request, the court may retain jurisdiction and allow
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pursuant to subparagraph (B), may be extended by written notice to
the requester setting forth the reasons for such extension and the date
on which a determanation is expected to be dispatched. No such notice
shall specify a date that would result in an extension for more than
10 days. As used in this subparagraph, “unusual circumsiances”
means, but only to the extent reasonably necessary to the proper proc-
essing of the particulor request— '

(2) the need to search for and collect the requested records from
field facilities or other establishments that are separate from the. office
processing the requesty ; 4

(%) the need to assign professional or managerial personnel with
sufficient experience to assist in ejfforts to locate records that have been
requested, in categorical terms, or with sufficient competence and dis-
cretion to aid in determining by examination of large numbers of rec-
ords whether they are exempt from compulsory disclosure under this
section and if so, whether they should nevertheless be made available
as a matter of sound policy with or without appropriate deletions;

" (¢2) the nmeed for consultation, which shall be conducted with all
practicable speed, with another agency hoaving a substantial interest
n the determination of the request, or among two or more components
of the agency having substantial subject-matter interests therein, in

() the death, resignation, illness, or unavailability due to excep-
tional circumstonces that the agency could not reasonably foresee and

request and who would ordinarily be readily avgilable for such duties.
(D) Whenever practicable; requests and appeals shall be processed
more rapidly than required by the time periods specified under (1)
and (i) of subparagraph (A) and paragraphs (B) end (C). Upon
receipt of a request :for specially ewpedited processing accomponied
by. o substantial showing of a public interest in a priority determina-
tion of the request, including but not limited, to requests made for
use of any person engaged in the collection and dissemination of news,
an_agency may by regulation or otherwise provide for special pro-
cedures or the waiver of regular. procedures. : ,
- (&) An agency may by regulation transfer part of the number of
days of the time limit prescribed in (A) (#) to tRe time limit pre-

paragraph (C) shall apply to the time limits preseribéd under such
clauses as modified by such transfer. ;

Any person making a request to any agency for records under para-
graph (1), (2), or (3) of this subsection shall be deemed to have
exhousted. his administrative remedies with respect to such request
if the agency fails to comply with the applicable time limit provisions
of this paragraph. If %he government can show exceptional circum-
stances ewist and that the agency is ewercising due diligence in re-

the agency additional time to complete its review of the records. Upon
any determination by an agency to comply with a request for records,
the records shall be made promptly, available to such person making
such request. Any notification of denial of any request for records
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under this subsection shall set forth the names and titles or positions
of each person responsible for the denial of such request.
(b) This section does not apply to matters that are— :
. © (1) specifically required by an Executive order or stafute to
" be kept secret in the interest of [the] national defense or foreign
policy and.are in fact covered by such order or stotute; :
(2) related solely to‘the internal personnel rules-and practices
. of an agency; : . . o :
. (8) specifically exempted from disclosure by statute; -
(4) trade secrets and commercial or financial information ob-
- tained from a person and privileged or confidential; o
(5) inter-agency or intra-agency memorandums or letters
‘which would not be available by law to a party other than an
agency in litigation with the agency; oo
_ (6) personnel and medical files and similar files the disclosure
-of which would constitute a clearly unwarranted invasion of per-
sonal privacy; . o e ,
" (7) investigatory files compiled for law enforcement purposes
except to the extent available by law to a party other than an
agency; : . , . :
~-:(8) contained in.or-related to examination, operating, or con-
dition reports.prepared by, on behalf of, or for the use of an
- agency responsible for the regulation or supervision of financial
- - institutions; or e S o
: (9) geological and geophysical information and data, includ-

- ing maps, concerning wells. - ‘
Any reasonably segregable portion of a record shall be provided to
any person requesting such record after deletion of those portions
which are ewempt under this subsection. - - .
(¢) This section does not authorize withholding of information
or limit-the availability of records to the public, except as specifi-

cally stated .in this section. This section-is not authority to withhold

information from Congress. - . .

(@). - On.or before. March 1 of each calendar year, each agency shall
submit o report covering the preceding calendar year to the Com-
mitteee on th Judiciary of the Senate and the Committee on Govern-
SNMMM Operations of the House of Representatives, which.shall in-
¢ T— . : N

(1) the number of determinations made by such agency not to

comply with requests. for records made to such agency under sub-
. section (@) and the reasons for each such determination;

(2) the number of appeals made by persons wunder subsection .

(@) (6), the result of such appeals, and the reason for the action
- upon each appeal thot results in a denial of information;
(8) the names and titles or.positions of, each. person responsi-
. - ble for the denial of records.requested ‘under this section, and the
" mumber of instances of participation for each;

(4) @ copy of every rule made by such. agency: regarding Q&M .

. Sectiony

(5) the total amount of fees collected by the agency for making

- records.available under this section; ond

193

(6) @ copy of every certification promulgated by such agency
under subsection (a) (6) (B) of this section; and o
(7) such other information as indicates efforts to administer
fully this section. : B
The Attorney General shall submit an annual report on or before
March 1 of each calendor year which shall include for the prior calen-
dar year o listing of the number of cases arising under this section, the
‘exemption @.s.ec%a& @ each casé, the disposition of such case, and the
cost, fees, and penalties assessed under subsections (a) (3) (£), (F)
and (G&). Such report shall also include a description of the efforts

~undertaken by the Department of Justice to encourage agency com-

pliance with this section. .

(e) For purposes of this sectiom, the. term “agency” means any
agency defined in section 661(1) of this title, and in addition includes
the United States Postal Service, the Postal Raote Convmission, and
any other authority of the Governimeni of the United States which is
a corporation and which recewes any appropriated funds.

Cost

Passage of S. 2543 would entail some additional cost to the federal
government through the imposition of attorneys fees and court costs
where the complainant substantially prevails in court and where the
judge makes such findings on the criteria stated in the new section
552(a) (4) (E) as he deemed requisite to the award of these fees to
the complainant. Some additional administrative and salary expenses

" may also ensue from the index publication, time deadline, and annual

report requirements of the proposed legislation. It is expected that for
the most part the cost of these items can be absorbed by the agencies’

. present operating budgets. Some supplemental cost may be incurred

by the Justice Department in its expanded role, as contemplated under
the bill. No estimate has been provided the committee by the Depart-
ment on this item, however. y R - :
It is impossiblé to estimate the cost of assessing attorneys’ fees
against the government because -of the variable factors. Data show
that the numbers of FOIA: cases decided for the past four years are
approximately : 1970—8; 1971—20; 1972—28; 1973—16." (Bétween 30
and 40 FOTA cases were filed in 1978.) Many of these cases are dis-
missed on motions or summary judgments. The government, of course,
prevails in a number of cases. Some go to the appellate coutts for final
decision. Many cases involve corporate plaintiffs seeking information
relating to negotiations or a-competitor. And the government may
likely disclose more information to avoid suits in the first place
(offsetting the additional suits that may be filed by complainants who
previously could not afford to litigate). ™ . .
_ Projecting an average of 8040 cases decided in one year, assuming
that in every case an indigent public-interest plaintiff substantially
prevails. (clearly an unwarranted assumption but giving maximum-
impact results), and multiplying this by the basic cost involved in a
FOTIA. case—estimated by private attorneys to be $1,000 (see Hear-
ings, vol. T at 211, vol. II at 96)—the total maximum projected cost
of 8. 2543 would be $40,000 per year.




. (). Bach agency shall make avail-
- -.able to the public information as fol-
“lows: e
(1) Each agency shall separately
- state and currently publish in the
. Federal Register for the guidance of

. the public-— L :

(A desCript‘ioné of ifs central
- and field organization and -the

-established places at which, the

" "employees .(and in the case of a°

“uniformed service, the members)
from ‘whom, and the methods
whereby, the public may obtain

* information, make submittals or
requests, or obtain decisions;

(B) statements of the general
course and method by which its
functions are channeled and de-
termined, including the nature
and requirements of all formal

- . . ¢ SecrioN-BY-SECTION ANALYSIS OF S. 2543, As' AMENDED
5 USOC. Section 552 ..
- §552. Public infoz"xﬁaﬁdn ;b dgency_
rules, “opinions, orders,

~records, and proc‘ee‘ding_s. o

Pi'oposed Amendment - o . Cominent
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and informal procedures avail-- -

. ables

(C) rules of procedure, de- |

scriptions of forms available-or - -.

the places at which forms may be

- obtained, and-instructions as to

the scope and :contents of all
Ppapers, reports, or éxaminations;

(D) substantive rules of gen- -

- eral] applicability adopted as au-
thorized by law, and statements
of general policy or interpreta-

tions of general applicability

- formulated and adopted by the
agency; and. V K

" (E) each amendment, revi-

* sion, or repeal of the foregoing.

Except to the extent that a person has

actual and timely notice of the terms

thereof, a person may not in any.man-

ner. be required to resort to, or be ad-.

versely affected by, a matter required

to be published in the:Federal Regis- .

. ter and not so published. For the
purpose of this paragraph, matter
‘reasonably available to -the class of
- persons affected thereby.is deemed
published in the Federal Register
~when incorporated by reference
therein with the approval of the Di-
rector of the Federal Register.

G61
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. 5USO Section 552

(2')1 ‘Bach a;g'enéy,f in- accordance

with . published rules, -shall make .

available for-public inspection and
- (A final opinions, including con-.
“eurring -and dissenting opinions, as
well as orders made in the adjudica- .
tion of cases; . . - o
: (B) those statements of policy
"and interpretations - which - have
‘been adopted by the agency and
are not published in the Federal
Register; and S
(0) administrative staff manu-
. als and instructions to-stafl that
affect a member of the public;:

unless the materials are promptly

published and copies offered for sale. -
To the extent required to prevent a
clearly unwarranted invasion of per-

sonal privacy, and agency may de--
lete identifying = details when it
makes available or publishes an opin-
ion, statement of.policy, interpreta-
tion or staff manual or instruction.
However, in each case the justifica-
tion for the deletion shall be ex-
plained fully in writing. Each

agency also shall maintain and make
-available for public inspection and
‘copying a current index providing
identifying information for the pub-
lic as to any matter issued, adopted,

or promulgated after July 4, 1967,

and required by this paragraph to be

-made available or published. A final -

order, opinion, staterhent of policy,
interpretation or staff manual or in-
struction that affects a member of the
public may be relied on, used, or cited
as precedent by an agency against a
party other than an agency only if—
_ (1) it has been indexed and
either made available or published
as provided by this paragraph; or
(i) the party has actual and
timely notice of thée terms thereof,
(8) Except with respect to”the

records made available under para--

graphs (1) and (2) of this subsec-
‘tion, each agency, on request for iden-
tifiable records made in accordance

with published rules stating the time, - -
- made in accordance with published

place, fees to the extent authorized

by statute, and procedure. to be

followed, shall make the records
promptly available to any person. On
complaint, the district court of the

Proposed Amendment

Each agency shall maintain and

make available for public inspection

_ and copying current indexes provid-

ing identifying information for the

" public as to any matter issued;

adopted, or promulgated after
July 4, 1967, and required by this
paragraph to-be made available or
published. Each agency shall pub-
lish, quarterly or more frequently,
each index unless it determines by
order published in the Federal Reg-
ister that the publication would be

- unnecessary and impracticable, in
. which case the agency shall nonethe: -

less provide copies of such index on
request at a cost comparable to that
‘charged had the index been pub-
lished. " " .

(3) Except with respect to the
records made available under para:
graphs (1) and (2) of this subsec-
tion, each agency, upon any request
for records which reasonably de-
scribes such records and which is

rules stating the time, place, fees,
and procedures to be followed, shall
make the records promptly available
to any person. "

Comment

- The proposed amendment adds the
requirement of quarterly publication
and also. the requirement of distribu-
tion.

961

The -proposed amendment states
that the request shall “reasonably”
_describe the records desired. Provis-
jons relating to judicial action are

. included in a new section.

08
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(2) Each agency, in accordance

with published rules, shall make .

. available for public inspection and
copying— - o

- (A) final opinions, including con-.

“curring -and dissenting opinions, as

- well as orders made in the adjudica- .

tion of cases; : .
 (B) those statements of policy
"and interpretations - which - have
been adopted by the agency and
are not published in the Federal
Register; and T
(C) administrative staff manu-
als and instructions to:staff that
affect a member of the public; -

unless the materials are promptly

published and copies offered for sale.
To the extent required to prevent a

clearly unwarranted invasion of per-

sonal privacy, and agency may de-
lete identifying details when it
makes available or publishes an opin-
ion, statement of .policy, interpreta-
tion or staff ‘manual or instruction.
- However, in each case the justifica-
tion for the deletion shall be’ex-
plained fully in writing. Each

~

agency also sha,ll'niailltain and make

available for publiq inspection and
copying a current index providing:

identifying information for the pub-
lic as to any matter issued, adopted,

or promulgated after July 4, 1967,

and required by this paragraph to be

. made available or published. A final -

order, opinion, staterhent of policy,
. interpretation or staff manual or 1n-

struction that affects a member of the -

public may be relied on, used, or cited

- as precedent by an agency against a
party other than an agency only-if—

~ (i) it has been indexed and
either made available or published

" . as provided by this paragraph;or
(i1) the party has actual and
timely notice of the terms thereof.
(3) Except with respect to” the

records made available under para--

- graphs. (1) and (2) of this subsec-
“tion, each agency, on request for iden-
tifiable records made in accordance

with published rules stating the time, -

place, fees to the ‘extent authorized

by statute, and procedure. to be.
followed, shall maké the records

promptly available to any person. On
complaint, the district court of the

~ to any person.

Proposed Amendment

Each agency shall maintain and

make availablé for public inspecti_on
and copying current indexes provid-
ing identifying information for the

" public as to any matter issued,

adopted, or promulgated after
July 4, 1967, and required by this
paragraph to-be made available or
‘published. Each agency shall pub-
lish, quarterly or more frequently,
each. index unless it determines by
order published in the Federal Reg-
ister that the publication would be

. unnecessary and impracticable, in
_which case the agency shall nonethe+

less provide copies of such index on
request at a cost comparable to that
‘charged had the index been pub-
lished. . :

(3) Except with respect to the
records made available under para-
graphs (1) and (2) of this subsec-
tion, each agency, upon any request
for records which reasonably de-

séribes such records and . which is

made in accordance with: published
rules stating the time, place, fees,
and procedures to be followed, shall
make the records promptly available

SEOHON-BY-SECHON AnAryss oF S. 2543, As AMEMW(antinued)

Comment

* The proposed amendment adds the
requirement of quarterly publication
and also the requirement of distribu-
tion.

961

The - proposed amendment states
that the request shall “reasonably”

“describe the records desired. Provis-

ions relating to judicial action are

. included in a new section.

161
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United States in the district in-which
‘the complainant resides, or has his
principal place of business, or in
which the agency records are situ-
ated, has jurisdiction to enjoin the
agency from withholding agency
- records and to order the production
of any agency. records improperly
withheld from the complaint. In such
a case the court shall determine the
matter de novo and the burden is on
the agency to sustain its action, In
the event of noncompliance with the
.order of the court, the district court
may punish for contempt the respon-
_sible employee, and in the case of a
uniformed service, the responsible
member. Except as to causes the court
considers of greater importance, pro-
ceedings before the district court, as
authorized by this paragraph, take
precedence on the docket over all
other causes and shall be assigned for
bearing and trial at the earliest prac-
ticable date and .expedited in every
way. o

Proposed Amendment ' Comment

861

public comment, -specifying -a uni-

“form schedule of fees applicable to

all agencies. Such fees shall be
limited to reasonable standard
charges for document search and
duplication and provide recovery of
only the direct costs of search and
duplication. Documents may be fur-
nished without charge or at a reduced
charge where the agency deternrines

" that waiver or reduction of the fee is

inthe public interest because furnish-
ing the information can be con-
sidered as primarily benefiting the
general public. But such fees shall
ordinarily mnot be charged when-
ever— ’ : '

1

(i), the person requesting the rec-
ords is an mdigent individual;

(i) such fees would amount, In
the aggregate, for a request or series
of related requests, to less than $3;

(ii1) the records requested are not
found; or = AR

pa
3 (4) (A) In order to carry out the . The proposed amendment conceni-
. provisions of this section, the Direc-  ing fees requires O.M.B. to promix -
° tor of the Office of Management and- - gate a uniform fee schedule. It al S}(:
3 Budget shall promulate regulations,  specifies certain situations in whlgid
: pursuant to notice’ and receipt of  fees should not be charged or shou

be reduced.

661
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" Proposed Amendment

' (iv) all of the records located are
determined by the agency to be ex-

.empt from disclosure under subsec--

tien (b). o

(B) (1) On complaint, the district
court of the United States in the dis-
trict. in which the complainant re-

sides, or has his principal place of

business, or in which the agency rec-
ords are situated, or in the District of
Columbia, has jurisdiction to enjoin

_the agency from withholding agency -
- records and to order the production -

of any agency records improperly

withheld from the complainant. In -

such a case the court shall consider
the case de novo, with such in cam-
era examination of the requested

- records as it finds appropriate to de-

termine whether such records or any

‘part thereof may be withheld under

any of the exemptions set forth in
subsection (b) of this section, and
the burden is on the agency to sustain
its action. , S

_ (i) In determining whether a
document is in fact specifically re-
quired by an Executive order or

- statute.to 'be'képt secret in the irﬁ:ef-
est of national defense or foreign -

policy, a court may review the con-

" tested ‘document-in -camera if it is
unable to resolve the matter on: the.

. basis-of affidavits and other informa- .

_ tion submitted by the parties. In'con- -
- junction with its in camera examina-

tion, the court may consider further
argument, or an'ex parte showing by

the Government, in explanation-of the
.. withholding. Tf there has been filed

in the record an affidavit by the head

- -of the a%ency certifying that he has
y examined the documents
withheld -and has determined after
such examination that they should be -

personal

withheld under the criteria - estab-

Comment

The proposed amendment is simi-
lar to language currently found in
5 U.S.C. sec. 552(a) (8). It provides
additionally, however, that the dis-
trict court of the District of Colum-

- bia shall have jurisdiction under the

Act. Also, the phrase “with such in

-camera examination of the requested

records as it finds appropriate” is
added. » ’

002

lished by statute-or Executive order . -

" referfed to in subsection (b)(1)-of

this section, the court shall sustain
such withliolding unless; following

its in camera exainination, it findsthe -

withholding is without a reasonable

_ basis under such eriteria. . -

- (C) Notwithstanding any -other

_provision of law, the defendant shall-

serve an answer or otherwise plead to
any complaint made under this sub-
section within-forty days after the

- The proposed amenciment; adds a
time limit for the defendant to sub-
_mit an answer or-other pleading.

10¢
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g Pfapésed' -A-me’ndvﬁie'ht' A

service. upon the United States at-
torney of the pleading in which such
complaint is made, unless the court
otherwise ~directs for . good cause
shown. - =~ - -~ = I

(D) Except as to causes the court
considers of greater importance, pro-
ceedings before the district court, as

- authorized by this subsection, and ap- -
- peals therefrom, take precedence on

the docket over all causes and shall be
assigned for hiearing and trial or for
argument at the earliest practicable
date and expedited in. every way.

- (E) The court may assess-against-

the United States reasonable attor-
ney fees and other litigation costs
reasonably incurred in any case un-
der this section in which the com-
plainant ~has substantially pre-

vailed, In exercising its- discretion-
- under this paragraph; the court shall

consider-the benefit to the public, if
any, deriving from the case, the com-
mercial benefit to the complainant

o and the .nat';urevof his interest in the

records soﬂ‘ghf, and whether the gov-

ernmeént’s withholding of the records -
sought had a reasonable basis in law..

(F) Whenever records are ordered
by the court to be made available
under this section, the court shall on
‘motion by the complainant find
whether the- withholding of such
records was without reasonable basis
in. law and which Federal officer or
employee was responsible for the
withholding. Before 'such findings
-are made, any officers or employees
named in the complainant’s motion
shall be personally served a copy of

such motion and shall have 20 days

in which to respond thereto, and shall
be afforded an opportunity to be
heard by the court. If such findings
‘are made, the court shall, upon con-
‘sideration of the recommendation of
in which to respond thereto, and shall
the agency, direct that an appropriate

official of the agency which employs-

such responsible officer or employee
‘suspend such officer or employee with-

- out pay for a period of not more

than 60 days or take other appropri-

against him,

‘ate disciplinary or corrective action

" Comment

The proposed amendment specifi-
cally covers “appeals.”

The proposed amendment ex-

pressly permits the assessment of
attorney fees and litigation costs.

¢0¢g

The proposed amendment permits
the court after an appropriate hear-
ing, to require sanctions against per-
sons withholding information with-
out reasonable basis in law.

[\
<
w
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(4) Each agency having more than
one member shall maintain and make
available for public inspection a rec-

ord of the final votes of each member _

in every agency proceeding.

CT.

" Proposed Amendment _

. (G) _In the event of noncompli-
ance with the order of the court, the
district court may punish for con-
tempt the responsible employee, and

in the case of a uniformed service, .

the responsible member.”.

(6) (A) ‘Each agency,‘ upoh any re- .

quest for Tecords made under para-
graph (1), (2), or (8) of this subsec-
tion,shall— " _

(i) determine within ten . days -

(excepting Saturdays, Sundays, and
legal public holidays). after the re-
.ceipt of any such request whether to
comply with such request and- shall
immediately notify the person mak-

- ing such request of such determina-

tion and the reasons therefor, and of
the right of such person to appeal to
the headof the agency any adverse
determination ; and ‘ :

(ii) make a-determination with re-

spect to such appeal within twenty
days (excepting Saturdays, Sundays,
and legal public holidays) after the
receipt of such appeal. If on appeal
the denial of the request for records
is in whole or part upheld, the agency
shall notify the person making such
request of the provisions for judicial
review of that determination under
paragraph (8) of this subsection.
(B) Upon the written certification
by the head of an agency setting
forth in detail his personal findings
that a regulation of the kind specified
in this paragraph is necessitated by

-such .factors as the volume of re-

quests, the volume of records ‘in-
volved, and the dispersion and trans-
fer. of such records, and with the
approval in writing of the Attorney
General, the time limit prescribed in
clause (i) for initial determinations
may by regulation be extended with
respect to specified types of records
of specified components of such agen-
cy so as not to exceed thirty working
days. Any such certification shall be
effective only for periods of fifteen
months following publication thereof
in the Federal Register. :

'TON A NALYSIS OF S. 2543, AS AMEN_DED——(Continuedj

- Commént ;

The proposed amendment is sub-.

stantially identical tolanguage found
in section (a) (8) of the current law.

The proposed amendment does not
change the present section but it is
renumbered as paragraph (5).

The proposed a‘mendmént‘ adds a
new paragraph setting a fifteen day

* time limit for agencies to respond to
requests for records under the Act, -

with a fifteen day time limit on ad-

. ministrative appeals.

70¢
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Proposed Amendment

- (C) In unusual circumstances as
specified in thissubgaragraph, the
time limits prescribéd in clause (i)
or (ii), but not those prescribed pur-
suant to subparagraph (B), may be
extended by written notice to the
requester setting forth the reasons for
such extension and the date on which
-a determination is expected to be dis-
patched.. No such notice shall specify
a date that would result in an exten-
sion for more than .10 days. As used
in this subparagraph, “unusual cir-
cumstances” means, but only to the
extent reasonably necessary to- the
proper processing of the particular
request— ’ . .
- (i) theneed to search for and
collect” the requested records
from field facilities or other
establishments that are separate
from the offiee processing the
request; :

- (i1) the need to assign profes-
sional or managerial personnel
with sufficient experience to as-
sist in -efforts to locate records

that have been requested: in cate-
gorical terms, or with sufficient
competence and discretion to-aid
in determining by examination
of large numbers of records
whether they are éxempt from
compulsory disclosure under this
- section and if so, whether they
should  'nevertheless be made’
available as a matter of sound
~ policy with or without appropri- .
ate deletions; N .
~ (iii) the meed for consulta-
-tion, which shall be conducted
‘with all practicable speed, with.
another agency having a sub- -
stantial interest in the deter-
- mination of  the request, or
among two.or more components
.of the agency having substantial
subject-matter interests therein,
in order to resolve novel and dif-
ficult questions of law or policy;
and - ’ o
(iv) the death, resignation,
illness, .or unavailability due to
exceptional circumstances that
the agency could not reasonably
foresée and control, of key per-
sonnel whose assistance is re-

90%
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o PprOéed A‘Iﬁéﬁdment :

- quired in proeessing the réquest
and who would ordinarily be
readily available for such-duties.

..(D). Whenever- EraCticable, re-
quests and appeals shall b :
more rapidly than required by’ the

" time periods specified under (i) and .-
(ii) of subparagraph (A) and para- -
§); Upon receipt of
" a request for specially -expedited

graph (B) and (C

processing accompanied by a substan-

~ tial showing of a public interest in a

" priority determination of the request,

including but not limited, to requests
made for use of an individual or othér

_ person engaged in the collection and

dissemination of news, an agency may
by regulation or otherwise provide

for special procedures or the waiver .

of regular procedures. -

(E) An agency may by regulation

_ transfer part of the number of days -

of the time limit prescribed in (A)
(ii) to the time limit prescribed in
. (A) (i). In the event of such a trans-

* fer, the provisions of paragraph (C)
shall apply to the time limits pre-

..

scribed under such clauses as modi-
fied by such transfer.

Any persons making a request to
any agency for records under para-
graph (1), (2), or (3) of this sub-

- section shall be deemed to have ex-

hausted his administrative remedies
with respect to -such request if the
agency. fails.to comply with the ap-

. plicable time limit provisions of this

paragraph. If the agency can show
exceptional circumstances exist and

" that. the agency is exercising due

diligence in. responding to the re-
quest,: the court may retain jurisdic-
tion and allow the agency additional
time to- complete. its review of the
records. Upon any determination
by an agency -to comply with a
request for records, the records
shall be made promptly available to
such - person makin&; such request.
Any notification of denial of any re-

uest for records under this subsec-
tion- shall set.forth the names and
titles or positions of every. officer or

.employee of any agency who partici-
_ pated substantl},vely in the agency’s

decision to deny such request. Any

all be processed

VSIVIO‘Z\)[‘IOJN'-BY—SﬁC’"I_‘fQN ANALYSIS oF S. 2543, 'AS' A.MENDED—(Conti_nued)

: Cdmment _
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(b) This section does not apply to

matters that are— :

(1) specifically required by Exec-
utive order to be kept secret in the
interest of the national defense or
foreign policy;

Proposed Amendment - -

notification of denial of ‘any request
for records under this subsection shall
set forth the names and titles or posi-

tions of each person responsible for-

the denial of such request.
(1) specifically - required by an

‘Executive order or statute to be kept

secret in the. interest of national de-
fense or foreign policy and are in
fact covered by such ordeér or:stat-
ute; » . .
A,ny reasonably segregable portion

. of a record shall be provided to any

persori requesting sweh record after

deletion of those portions which are -

exempt under this subsection. .

)

(d) On or before March 1 of each

calendar year, each agency shall sub-

. mit a report covering the preceding

calendar year to the Committee on
‘the Judiciary of the Senate and the

" Committee on Government Opera-

tions of the House of Representa-
tives, which shall include—
(1) the number of determi-

nations made by such agency not

‘to comply with requests for rec-
ords made to such agency under
subsection (a) and the reasons

+ for each such determination; -
+-(2). the number of appeals
made by persons under subsec-
tion (a) (5), the result of such
appeals, and the reason_ for the
. action upon each appeal that re-
sults in a denial of information ;
(3) the names and titles or
positions of each person respon-
- sible for the denial of records re-
. quested under this section, and

- the number of instances of par- .

ticipation for each.

(4) a copy of every rule made
by such agency regarding this-
section; . | _

(5) the total -amount of fees
collected by the agency for mak-

.Ing records available under this
section; )

. (6) a copy of every certifica-
. tion promulgated by such agency
under subsection (a)(6)(B) of
this section; and
_ (7) such other information as
- indicates efforts to administer
" fully this section.

Comment

The proposed amendment adds the
language “and are in fact covered by
such order or statute.”

~ The proposed amendment adds a
new sentence after exemption (9).

providing that segregable nonexempt
portions of a requested file should be
released after deletion of exempt por-
tions. ‘ :

The proposed amendment requires
agencies to submit a report annually
to Congress containing specific infor-
mation about its operation under the
Freedom of Information Act.
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"5 U.S.C. 552

S'EGTION-BY--SECTION‘ ANALYSTS OF S. 2543, As AMENDEDf(Continued)

Prdposed Améﬁdn.lentr

The Attorney General shall submit
an annual report on. or before March
1 of each calendar year which shall
include for the prior calendar year
a breakdown of the number of cases
arising under this section, the exemp-
: tion involved in each case, the dispo-.
< . sition of such case, and the cost, fees,
- and penalties assessed under subsec-
tions (a) (3) (F) and (G). Such re-
. port, shall also include a description
of the efforts undertaken by the
- Department. of Justice to encourage
agency compliance with this section.
(e). For purposes of this section,
the term ‘agency’ means any agency
defined in section 551 (1) of this title,
" and in addition includes the United
States: Postal Service, The Postal
Rate Commission;-and by other au-
thority of the Government of the
United States which is a corporation
and - -which receives any appro-
priated funds. L S
Skc. 4. There is hereby authorized
to be appropriated such sums as may

" Comment

The proposed amendment provides
that agencies defined in 5 U.S.C. sec.
"551(1), the United States Postal
Service, the Postal Rate Commission,

. and any other corporate governmen-

tal authority. recelving appropriated
funds are covered by this section.

[4rd

be ‘hééessafy:tq assist in carrying out.
the purposes of this Act-and of sec-

. tion 552 of title
Code. . :
Sec. 5. The amendments made by
this' Act shall take effect on the
- ninetieth- day. beginning  after the

- date of enactment of this Act. - -

5, United States

- The proposed amendment specifies
that all amendments shall become
--effective ninety days after the date

of enactment.
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APPENDIX
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J INFORMATION PROVISIONS .

Alabama—Code of Alabama, title 41, section 146 (1945). “Any
public officer, having charge of any book or record, who shall refuse
to allow any person to examine such.record free of charge, must,
on conviction, be fined not less than fifty dollars.” A

Arkansas—Arkansas Statute Annotated, section 12-2807 (1947),
“Any person who wilfully and knowingly violates any of the pro-.
visions of this Act shall be guilty of a misdemeanor and shall be
punished by a fine of not more than $200, or 30 days in jail, or both.”

Colorado.—Colorado Revised Statutes, chapter 118, article 2, section

6 (1963). “Any person who wilfully and knowingly violates the pro-
visions of this article shall be guilty of a misdemeanor and, upon
conviction thereof, shall be punished by a fine not to exceed one
hundred dollars, or by imprisonment in the county jail not to exceed
ninety days, or by both such fine and imprisonment.” L
Florida—Florida Statute Annotated, chapter 119, section .02

(1972). “Any official who shall violate the provisions of § 119.01 shall

be subject to removal or impeachment and in addition shall be guilty
of a misdemeanor of the second degree, punishable as provided in
§ 775.0820r § 775.083.” . - . . :
Illinois—Illinois Revised Statute, chapter 116, section 43.27, (1972).
“Any officer or employee who violates the wu.oﬁmwobm of Section 8 of
this Act is guilty of a Class B misdemeanor.’ C -
Indiana—Burns Indiana Statute Annotated, chapter 6, title 57,
section 606 MH@Q 0 Supplement). “Any public official of the state, or of
* any political subdivision thereof, who denies to any citizen the rights
guaranteed to such citizen under the %woﬁmﬂocm of section(s): 3.and 4
of this chapter, . . . shall be guilty of a misdemeanor, and shall, ipon

conviction-thereof, he fined not less than fifty dollars ($50.00) nor -

more. than five hundred dollars ($500.00) to which may be added im-

prisonment in the county jail for a term not to exceed thirty (30)

days.” : ‘
Hansas—Kansas Statute Annotated, section 45-203 (1957). “Any

official who shall violate the provisions of this act shall be subject to -

. removal from office and in additien shall be deemed guilty of a
" misdemeanor.” . . C
Louisiona—Louisiana Revised Statute, title 44, section 87, (1950).
“Any person having custody or control of a public record, who violates
any of the provisions of this Chapter, or any person . . . who . ..
hinders or attempts to hinder the inspection of any public records
declared by this Chapter to be subject to inspection, shall upon first
conviction be fined not less than one hundred dollars, and not more
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than one thousand dollars, or shall- be imprisoned for not less than
one month, nor more than' six- months. Upon any subsequent con-
viction he shall be fined not less than two hundred fifty dollars, and
not more than two thousand dollars, or imprisoned for not less than
two months, nor more than six months, or both.” - -~ = . - -
- Maine—Maine Revised Statute Annotated, title 1, chapter 13, sec--
- tion 406 (1964). “A violation of any of the provisions of this subchap- -
. ter or the wrongful exclusion of any person or persons from any meet-
ings for which provision is made shall be punishable by a fine of not

t .. more than $500 or by imprisonment for less than one vear.”

Maryland —Annotated Code of Maryland, article 76A, section 5

- (Supplement 1972). “Any person who willfully and knowingly vio-

. lates the provisions of this article shall be guilty of a misdemeanor and,
~ upon conviction thereof, shall be punished by a fine not to exceed one
hundred. dollars ($100.00).” o o
Nebraska—Revised Statute of Nébraska, chapter 84, section 712.03
(1967). “Any official who shall violate the provisions of sections 84-719
to 84-712.08 shall be subject to removal or impeachment and in addi-
tion shall be deemed guilty of a misdemeanor and shall upon convie-
tion ‘thereof, be fined not exceeding one hundred dollars, or be im-
- prisoned in the county jail not exceeding three months.” .
Nevada.—Nevada Revised Statutes, title 19, chapter 298, séction .010
- (1967). “Any officer having the custody of any of the public books and
public records described in subsection 1 who refuses any person .the

~ right to inspect such books and récords as provided in subsection 1 is

guilty of a misdemeanor.” . . ,

New Mewico—New Mexico Statutes Annotated, 1953, chapter 71,
article 5, section 8. “If any officer having the custody of any state,
county, school, city or town records in this state shall refuse to any
citizen of this state the right to inspect any public records of this state,
as provided in this act (71-5-1 to 71-5-3), such officer shall be guilty
‘of a misdemeanor and shall, upon conviction thereof, be fined not less
than two hundred and fifty dollars ($250.00) nor more than five hun-
dred dollars ($500.00), or be sentenced to not less than sixty (60) days

* nor more than six (6) months in jail or both such fine and imprison-
ment for each separate violation.” _ : .

Okio—Ohio Revised Code Annotated, (Page’s 1969) section 149.99.
“Whoever violates séction 149.43 or 149.351 ( 149.85.1) of the Revised
Code shall forfeit not. more than one hundred dollars for each offense
to the state. The attorney mgmn& shall collect the same by civil action.”

. Tennessee—Tennessee Code Annotated, title 15, section 806, cumula-
. tive supplement 1970, “Any official who shall violate the provisions of
§8 15-804—15-307 shall be deemed guilty of a misdemeanor.”
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