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Introduction

[123} Praise be 1o God, and blessings and peace upan the Messeayer of God,

Ll
To proceed: A certiin learned brother - ay God grant him success -- somenne whn writes aver
the imternet and styley himsetf "Brother of the Cne Who Obeyed God,” hos asked me aboul the
legal status of usimg weapons of mass Jestruction. The following ix the text of the question along
with the response,

[Quustion]
Pence be with yout and God's merey and blessings!

Everyone knows what has been pubhished in the media about al-Qa'idu’s intention 1o sicike
Arnetica with wenpons of mass destructyon. Perhaps the so-called weapons of mass destruction
arg calatities of modermn times. We have found no contemporary who has spoken abont thein,

What then is the tegal rubing on their use by Musiims engaged in jihad?
If onc upholds their permissibility, are they permissible unconditionally?

Or are they permussible for compelling neceysity? - for cxampie, if the enemy's evil can be
repclicd only by their means, or there is foar that the enemy will use them if the Muglims engaged
in jihod do not steke them frsd wilh them. Are such weapons antithenen] to hunanity's purpoze of
making the carth proyper?

Do such weapans fall under Ced's profouncement: “[And when he wms his back, hie hastens
abrt the earth,] to do cormuption there and to dzsiroy the tillage and the stock.” (Kosan 2:205). Or
is the verse wrongly brought o bear upon the action, like the verses that eccur condemning killing
and the like?

Ansiwer
Peace be with you and Gad's merey and hiessings!

The question that you have raised, noble brother. 1s one that deserves o full treatlse that gathees up
schotarly arguments and prinouncements; a treatise wn which one records positions about
questions such as the abode of war, ways of repetling nssailants, the jihad of defense, the meaning
m law of "destroying the tillage and the stock,” and other malters, Pechaps, Gad willing, [ can
gather together what is at hand

Knaw, generous brother, thaythe phrase “weapons of 1nass destruclion” 1s ‘@cxuctJBy it they
wean nuclear, chemical, or hiolagical weapons, ond no others. If anyone should v3e any of these
weapans and kill a thouzand people, they would launch accusations 1nd media wars against him,
saying that he had used [pd] "internationally banaed weapons,” If he had used high explosive
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bombs weipghing seven tans aptece anid Kitled three thousand or more because of them, be would
hayve used internutionally pernited weapons,

Surety, the cffect af several kelograms of TNT can be consudered nmass destruction if you compare
it o the effect of a catapuk stane of old. An RPG or mortar projectile can he considercd mass
desteuction if yon comnpare £ to the shooting of armows ol old. Cerwandy, the tnlidels of vur Ume
have made these so-called wetpons of mags destruction {deterrence weapons) only to Frighten
others. America's threat (0 Irag 1o use these weapons should [rag atack Istael 15 Aot remate from
us. What, then, allows them to Amenca and the infidels and forbids them to Mustims? If a
Muslio group sheuld assanlt fife or honor and could be repelled only by kdling all iis members, i
would be permissible to kill them, as scholars have mentionéd in chaplers on repelling an
assmlant. How much mere permissible is 11 when it comes to an inlidel assailing the Gaith. life,
honor, the intgllect, and the honmelamd!

I Ihe infidels can be repelled from the Muslims aaly by using such weapons, their use s
permissible, even if you kil them withoul cxeeption and desttoy their illage and steck.

All this has 1ts foundation 1n the Peoplet’s blography, the Prophet’s suyimgs about jihad, and the
pronouncenents of scholars, may God have mercy on them.

1 shall meation the preots of this i dewm) 1 the creatise 1 have mentioned, God willing.
And Tiod is the most wise!
tnd of the question nnd the response.

I have vompiled this brisf eatise on this question. o w | shall discusy the legal slatus of using
these wenpons in four chapters:

Chapter One: Important Prelimimaries

Chapter Two: Arguments loz the Permissibility of Using These Weapons
Chapter Thieg: Scholars’ Pronouncerents on This Subject

Chapter Foug: Speeious Arguments and Theer Refutalions

i ask God 1o make my compilation nseful and sircerely devoted to Him. May God bless aur
Prophet Muhammad,




CHAPTER ONE
IMPORTANT PRELIMINARIES

Here Tshall meniton three shott preliminaries as the point af entry 1o this treause,

First Prelimlnary
That Proseription Belengs {0 God Almifghty, and to None Other Than e, Such as umons

Ip8] God has s “And de not say, as to what yaor tungues falsely descnhe, “This s lawful, and
ihis 15 forbrddden,' so thal you muy forgy against G Faiszhood, surely those who terge aganst
Gind Jalsehoad shatt i prosper.” (Korn 16:116). )

Ibn Kathir aays {2:591) "Guf Almighty has ferbidden following the path of the polytheists, who
declaced fawful or unlowful inerely because they descnbed something and gave a term ta 1t by
their own judgment, such as the bahirak, the sa'ibah, the wasiluh, the rumi {classes of catile
liberated 1n honor uf idoTs and reverenced by the pagan Arabs], and ofher things that were law lor
them and thet they invented in thelr time of jgnorince.”

I hold that things in the infidels’ Jaws today belong to the same catcgory. For exnmple, they call
somzthing “internationally banned,” "contrary lo legitismule internationel authority,” “locbwdden by
intemnational luw,” “in vinluiton of the Charter of Human Rights,” ot "in violation of the Genewy
Convention," and so forik. The subject of this treatise belongs 1o the same calegory, insofar ay
they use the termt, "intemationally banned weapons *

_All these: lermg have no standing in 1stamic law, because God Almighty has reserved judgment
and legislation to Himself. As He hay'said: "Tudgraent belongs enly to God; He has commanded
that yau shall not geeve any but 1Hm." (Koran 12:40), God has said: "Or have they associates who
have laid down for them as teligion that for which God gove not leave?” (Korn <12:21). And God
hae said: "Verily, His are the creation and the command.” (Koun 7:5), .

This rs a mutler so obviovs to Muslims that 1 needs no dersonstration.

Tiis having been established, you will realize that thei¢ words "juternationally banned weapons”
have no value, In judging thase weapons one looks onty to the Koran, the Sunnah, and the
statements of Muslim scholars. T woutd endl attention here 1o two points.

Point Oneé: When they sny "weapons of mass destruction,” they mean nuclear, biological, and
chemicnl weapons. They hold that using any of these weapens is o vielation of international law,
11 one stute sheuld strike another with tony of “conventional” bombs, kalling tens of thousands,
(po6] this use of weapans would he allowed internationally. If another state should use a small
nuinber of so-called weapons of mmass destiuction, Xilling only a few hundred, this use af weapuns
would be forbidden internationndly. Thus it is evident that they da not wish 1o pratect humanity by
thesa terma, as they assent; rather, they want to proteci themselves and monapolize such weapong
an the pretext of "banming thern internationudly,”
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Point Twa: Those who speak 3o pretentionsly nhout combinting the spread of weapons of mass
destnetion, Amenca and Bntuin for esnmnple, were the first o have used these weapons; Bnitain
used chenncal weapons agamnst the Traqis in the World War [; Amenca used nuclear weapons
aginst Fapnn i Workl War I1; and their arsenals  and those of the Jews  are full of such
wenpons!

Second Pretimibnary
That the Baste Rule in KHling is To Do 1t in 0 Good Manner

{p7} An authentie tradition m the Sehih from Sheddad ibn Aws, 2 Companion of the Prophat,
says "Gl has eipoined benevolence on everything. If you kall. kil in a goud raanner. I yau
slaughter animals, slaughter in n goad manner; let the slaughterer sharpen his blade and pui his
victim al ease.”

ALNawaw sid in his commantary on the Sefifh of Muslim (13-107) *The Prophet’s words, "Kill
n a good munner, include every animal slavghtered, every kiling in retaliation or execution, and
similar things. This lenlith is one that sums up the foundations of Islam.”

ton Ripab said in Jami’ af-"Ulon wa-al- Hikarr, p. 152 "Doing gaad with regard to such humans
and animals oy may lawtully be killed Is 1o take the ife as swiltly, casily, and desirably as
possible, without inflicting excessive . The castest wiy to kifl a biman being 13 by sinking the
neck. God has swd, referring lo unbelicvers, "When you meet the unbelieves, simite their necks.”
{Koran 47:4). And [le has said: 'I shall cast into the unbelievers’ hearts terrar; so smite above the
necka, and smite every finger of them.” {Korun §:12)."

It has been estabhished that whenever the Prophet sent out a eaiding party, he said to them: "Do
not mutilate, and do not kil & youny ehild.” Both Abo Dawud and Ton Majuh teansinit o hadith
from [bn Mas'ud, 2 Compamon of the Proghel, that the Prophet said: "The moat restrained peopla
in killing are the people of faith.” Al-Bukhori trunsmits as part of o haefith from "Abdallah thn
Yazid, a Compunion of the Prophet, that the Peoplet said: "Matilation haa been forbidden.” The
traditions conceming this are many. All indicate that the basie rule is to kill in a good manner any
such as may lawlually be killed and not lo be excessive. Howeyor, this bsic rela has excoptions,
Theae exceptions are the subject of the third preliméaary consideration.

Third Peellminary
Distingnishing Detween the Possible and the Tapnssible

{pB] An established rule in [slamic law is to distingush between the possible and the impossible.
This it indicated by God's words: "So feur God as fur 53 yau nee able.” (Korin 64; 16). This is a
constant throughout The topies ¢f Islamic law, whether in matters of worship or in mattecs of
interpersonal relations. A well established trnditlon transmitted in the Sakih from Abu Huravrah,
u Companion of the Prophet, is that the Proprhet sard: "I | give you o eommand, perform it as far
a2 yon are able,” Al-Nawawi commented on the Aadieh os follows (Sharh Schth Mustim, 9:102):
"This 15 onc of the important foundations of Islam and one of the comprehensive maxims that




wers wiven Lo the Prophel. Inmnnerable judgiments Tull under 1. Prayer, for exainple, in sl tts
kinds: 1l ene cannat fulfill same of s prineiples or canditions, one fulfills the cemmning ones. If
onc cannot wash all the limbs in the ablutions or in the fufl wishing of the body, uine washes what
one cun.’

Scholars have deduced from these and sunllar texts the rule that there is no obligation when there
15 inabllity, there is no prohrinied thing when there is necessily

The tclevance of this rafe here 3 that any obligations that fall under the category of jihad depend
on abtlity. Any obligation that is imposstble lapses, o5 10 any other category.

I. One kills 1n a good manner only when vne can. [ those engaged 1n jihat cannm do sn, for
vxample when thay are forced to bownb, desiray, bum, or tlecd, its permusdrble,

2, One avands killing women and chaldren only when one can distinguish feny. I oue cannot o
80, 518 when the mnfidels n}u £ u mpht attack ar invade, they may be killed as collateral o the
fighters. s

3. Simudarly, killing 0 Mushm is forbidden und not perrmited: bul if thse enguged in jihad e
forced to il him because they eannot repel the infidels o fight them otherwise, it is permitted, ns
when the Muslim 13 being used as a hiving shretd.

It »s the same with moat questions of jihad. Further wiad ficatun will be mide in the following
chapters, God willing,
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CHAPTER'TWO ]
ARGUMENTS FOR THE PERMISSIRILITY OF USING WEAPONS OF MASS
DESTRUCTION

Introducton

4-
{p91 I mentioned in the previous section 1hat 1he rale 15 to kill w a gead manner, that kifling
infidels falls under this rule. but that this can take place only when one has the ability te <o so
I'he infidels rmght be in such a position that they cannot he resisted ot rgpelied from Flamic
temmxytﬁﬁ‘ i Musliss be spared their violenee unless they are bombed wilh what are calied
weapons of mask destruetion, as people with experience in jibad affiom. IF people of awhonty
engaged in jihzd detenmine that the evil ol the infidels can be repelled only by their means. they
may be used. The weapons of mass destruction will kil any of the inlidels an whom theyfall,
regandless of whether they nre fighters, svomen, or children, They witl destroy and bum the land.
The arguraents for the permissibility of this in this case are many. They fall into two divisions,

First Division: Arguments celnting to a particular ttme penad wnd o particolar eacmy. For
example. with regard to Ainenca aof this kme, the maner of striking her with these weapons is
permissible withoul mentioning the arguments uf the secomd section (argumeants of general
legitinacy). This s beeause Gocd has said: "And if you chastisa. chastise ¢ven as you have been
chastised.” (Koran 16:126). Gud says: “Whoso commils aggression against you, do you commil
agpression against him like os he has committed against you.” (Koran 2:194). And God says:
“And the recompense of evil is avil the fike of it (Korun 42:40) [in yunt who cunsulcrs
Amenca’s aggressions against Muzlims and their lands during the past decudes will conclude that
striking her is pertissible merely on the bosis of the rul of treating ns one has been irautedf No
other arguments need be mentioned. Some brothers have Jotaled the number of Muslims killed
chireetly or indirectly by their seapons and come up with a figuee of nearly teh millinn, As for the
Jands that their bombs explosives, and missiles have burned, only God can compute them. The
mast recent events we have witnessed ars those in Afghanistan and Iraq. and this 13 in addition to
the uproating that their wars have caused for many Muslims. If o bomb thint killed 1en million of
them anit burned s much of their land as they have burned Mushms' land were deopped on them,
1t would he permissible, with no necd to mention any other argument. We might need other
argumwcns il we wanted tu annihilate more than this number of them!

Sceond Divislon: General argumenis for the legitmacy of this aciion universally if eequired by
Jihnd in the way of God. These are texls that indicnte Wre permissibdity of using such weapons (f
thuse engaged in jihad decide that there is benelit in using them. The argeioents for thls are many
1 shall mention three of them.

Tirst Argument
‘T'exts Proving the Permissibility of Attacking the FPolytheists by Night, Even [f ‘['elr
Children Are Injured




R

(p10] Among them s o haduh transmitted in both Sehihs from al-Sa'b iba Jathihamah, a
Companion of the Prophet, who said that the Prophel wis asked about some Musiims who had
raiced the polytheists at aight, wounding some of therr women and children, He replied, "They are
of them.™ Also wn beth Sakihs 15 a hadith from Thn 'Umar, o Companmon of the Prophet, that says;
“The Prophet, may God bless him and granl him peace. sttacked the Banu al Mustaliq whrle they
were off guard antong their cattte He Xitled itk Rghters and took the children caphive.”

Also, Abmad {1bn Honbal] and Abu Dawud relate @ hadith from Salamah iba al-Akwa?, who saul:
“The Messenger of God, may God bless him and grant ha peace, appointed Abu Bakr w be our
commander, and we raided a group of polytherstg, We Jay wait Tor them ut mght we kill them, Que
slogan that night was "Kill! Kalt? With my vwn hand that mght I killed seven high-ranking
palythersts.” (1)

it hias been established that the Propher forbade the killing of womenr and children(2)

However, f you put these hadiths together, it will became apprrent that the prohibition is nganst
kitling them sptencionally. If they wro killed cotiaterally. as in the cuse of a night atleek or mvusion
when one cannot distingnsh thern, there 15 nothing wrong with it Jihad is rot to be halted because
of the presence of infidel women and children.

Al-Bayhaqi devated a chapter of al-Swnan al-Kebie (9:78) 10 al-Sw'b's hadith, eamling ; “On
Uninentiomally Kilhing Wornen acd Children in i Night Rad or Attack, Hadiths Tragsmatted
Permiitting Night Attneks.“(3) He cites this hadith and then guotes al-Shafi't, wha said, *In oue
yiew, and God alone knows best, the meaning of the prohibition on kslling, woemen and children is
on infentionatly seeking to kilt themn when they cin be recognized and cisiingnished from those
who have hesn ordered 1o be killed. The meaning of the Prophat's wards, [p11] "They are of them,’
is that they umite two traits: they do not have the fegal factor of farth, which spaces enc's blood,
not diy they live in an abode of fuith, which prevents an attack on that abade.”(4)

The Intam Airmud [Tbn Hanbal] soid, as stated in af-Mughai (9:230): "There is nothing wrong
with night attacks, The attack un the Byzantines was nothing but a night attnck, We know of no
ong who finds il reprehensibla to aitack the encmy by night.”

Al-Tuhawi menlsons the reparts relevant to Lhe prohibition on Rilling women and children, Then
he ineations the badith of al-Sa'b iba Yaththamah abuut the night raid and says {Sharh Ma'ani af-
Athar, 3:222): "Since the Messenger of God, may God bless him and grant him pence, had not yet
forbidden them from sncursions, and in them they vsed to injure children and women whose
intentional killing is forbulder, this indicates that what he permitted 1n ikese rditions wg for
soine other masan that ihe one for which he forbade what he furbade 1n ihe frst trditions; thay
what he forhade in the first traditions wus the intent to kil women and childven; snd thar what he
allowed wos the intent against polytheists, even of thot involved barm to others whom it is not
allowed W hamm inlentionally. In this way, these traditions related from the prophet are sound and
do ot contnchict each other. The Messenger of God commanded i attack on the enciny, In many
traditions he attacked others - - these we have mentioned in the chipler on prayer hefore fghting.
T{e was not prevented from this by what we know, namely that he knew that children and women
would not b safe frem harn, He allowed the attack becnuse the intent of the attackers was not to
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har thiemn, Fhis agrees waih my inerpretation of the halich of al Sab. Thus, be has enjinned us to
fight the enemy, but he has forbidden ws W kil thewr women and chiftlren 1 i< o sn for us o
ntend 1o do whit he has forbidden us to do, bul it is permitted for us 10 intend 10 do what has been
permtted for us, even of winvalves hamung uthers whom we have been forbrdiden to harm and for
whom we are nol respons;b!c?ﬁ

Thus ihe situation i this regand is that i those engaged in jiliad establish that the evt) of the
infidels can be repelled anly by attacking them at mght wul weapons of mass destrection, they
may e used even if they annihilate afd the infidels.

Second Argument
Texls Proving the Peemissibility of Burning the Fremy's Lands

[p32] We read 1 bath Suhihs from Thn "Umar, a Companion of the Mopher: "The Mcssenger of
Giod, may CGod bless him and gront him peace, tumed and eut down the date palms of the Bamu
al-Nadir." Concerning this, God said: "Whatever palm-trees you cut down, or left standing vpon
therr Taois, thit was by Ged's leave.” (Koran 5%.5). In some traditions related by the two shaykhs
[Mushm and al-Bukhun] enc reads that the name of the lund set afire was al-Nuwayrah.
Conceming thiz, the poet Haysan tbn Thabat said:

The nebles of the Banu Lu'ayy took hyhily
The great conflagration in ol-Buwayrah,

Abmad [ibn Hanbat], Abu Dagad, asd Tba 2Injah wansmu n budh from Usamah ibn Zayd, a
Companion of the Prophet, that the Prophet sent him ta o country called Ubna {some give the
name a8 Yubna) and said, "Come upan them al duawn, and then set it afire.” There 15 some doubg
tbout the chain of Iransmission.(5)

“The first hadith is one of the basic texls indicating the permissibility of setting fires i enemy
territory. Al-Bukhari devoted u chapter te i, entitled. "On Buming Houses and Palm-Trees.” Most
of the other hadith scholars who included it slso devoted a chnpler to it.{6) Al-Tirmidhj ciles the
hadith and then snys: “This is a good and sound hadith. dany scholars have held this opinion and
have seen nathing wrong in cutting down trges and fuying waste 1o strongholds. On the other
hand, some have judged it 1o be reprechensible: such was 2 he upinion of al-Awza'i, He said that
Abu Bakr al-51ddiq forbade Yazid to cut down fruil trees or devastute cultivated land and that
later Muslims adhered to this prohibition (7) [;13] Al-Shati’i z0id there was nothing wrang with
seliting Mires in enemy ternitory und guthing down trees and crops, Ahmad [ibn Hanbal) said that
one might find oncself in siluatons where there was no altemative, bul vre should nal burn
wantonly. Ishaq snid that setting fire was Sunnah if it woald eause damage o lhem.”

Al-Haliz [Ton Hajar] commenled 28 on the hadith of ton 'Umar in Fadh ul-Buri, 6:155, us folluws:
"The great mass of seholars held the viesy that burmng and devastating are permisstble in enemy

temtory. Those wha held it reprehensible were al-Awaa'l, al-Layth, and Abu Thawr. They argued
from Abu Bakr's instruchions to his armies hot to do anything of the sort. Al-Tuhan replied that



the prohibibon shoult! be taken 1o mean intent to do o, mot if such damage was done in the course
of fighting, as happened swhen the catapult was osed against al-Ta)lL He rephed sirilarly about
ihe prohibition on killing svomen and children. Most schalars held 1he same view, including death
by drowning. Another scholir said that Abu Bakr prefubiied his armies from doing these thinps
beenuse he knew that these countries would he conquered, so he wanted 10 preserve them for the
Muslims. Ooly Gad knaws which view 18 correct,”

Al Ayat siid i "Umndat al Qari, 146270

“Ibn "Umar's badith proves that MusTirs may employ any strtagems that will sap their polylleist
enemy's strength, weaken their cunning, and facilitate viclory over them. They may cut down that
crops, diven their water, and besicge them, Those who pennitted this were the Kufans, Malik, al-
Shafi‘, Ahmad {ibn Hanbal], Ishag, @l-Thwwn, and Thn al-Qasi, Che Kufuns sand that therr trees
could be cut down, thetr lands devastated, and thetr cattle slasghtered or bamstrung if they coull
nat be distodged.”

This hadith is clear in its indication Ikt setting fire to enemy fermiory is perrmigaible if the fighting
requires it

Third Argument .
‘I'exts Proving the Permissibility of Striking the Enemy ¥ith Cntapults and Shullor
Wenpons That Couse Gonern) Destruction

[p 141 Abu Drwad and others transmit the following hadith with a broken chain of trmsmisson:
that the Prophet, may God blesa him and grunl him pence, sel up @ eatapult to sttack the peaple of
al-Tw'if.(8)

Al-Bayhagi and others relale *hat 'Amr ibn al-'As, a Companion of the Praphet, sel up u catapuit
to altack the people of Alexandria.

Al-Bayhagi also relales that Yazid thn Abi Hithib reported that at the conquest of Cnesutia in the
days of 'Thmar ibn al-Khattah they bombarded the cily every day with siaty catapults.

‘That wits how the Mushms conducted thely military campargns. Safid ibn Mansur refaied from
Safwan 1hn ‘Aunr that Junadah tbn Abi Umayyah ol-Azdi, 'Abdallah tha Quys al-Fazari, and other
sca capluing and their mem -- it was in 1ha titna of Mu'awiysh -~ would bornbard the Byzantines
and other encmies with fing wind burn them, with each side doing it 1o the oiher. He said that
Muslims never ceased doing so.

Su'ud ibn Mansur also related from ' Algamah that they attacked dunng the days of Mu'awiyah and
used a catapult dunng therr atlack.

Scholors have agreed that it i3 pernussible 1o bombard the encmy with o catapull ond similar
things.

12

As everyane knows, a catopult stone dees not distinguish between women, children, and others: it
destroys anything that it hits, buildings or ctherwise,

‘This proves that the principle of destruying the infidels’ lands and killing them if the jihad requires
it and those m authonty over the jihad decide sa is legitimate: for the Mushms bombarded these
countraes with catapuits until they were conguered. Mo one reports thot they ceased for fear of
annibilating the infidels or for fear af desiroying their teertory. God wlone knows besl,
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CHAPTER THREE
SCHOLARS' PRONOUNCEMENTS ON THIS SUBJECT

Introduction

[p13] | shall cite in this section a number of pronourcements by schalars af vanaeus legal schools
idicating the permissibility of seiting fire to sncmy lands and destcoying their homes if the jibad
requires it, But T wish ta call attention to some things beflore ciling Whese pronsuncements.

Firsl, the discussions by these schalars only concern the phad of pursust Gihad of redub). Wis
well-haown tral whet s established as pertnidsible i agthad of pursint i1s estublhished o forrior as
permissible in the jihad of repulsion {ifiad wl-daf™); for the phadd of repulsion, aeearding 1o
scholars, is uncontesicdly more imperative and obhgatory.

Second. the srguments of schulars regardless of their lepal school show clearly that defeatrsm has
come only with modem times; Islam's religious law s free of ., and the scholurs of Istam are free
of iL You will find in their language no attetipt to gain the affection of the infidels, harmmonize the
refigious law of Tskun with what they Bretend to call “the nghts of mam, or talk abow “the peace-
loving peoples.” Conswder their pronourcements: There is nothing wrong wiik teiting fire to the
fortresses of the polytheists, flooding them with water, poisening their water, or devaslating and
destroying thels habitations,” und other expressions over which the opportunists ehoke.

Third, these argumenis by schalars were intended to allow the weapons of mass destruchon that
existed in theis imes and that would kif! the infidels with thetr ehildren. Al-Suyuti, a Shaifi,
explicitly said so: "The hadith, Tle st up o catapult agnst them,’ bus been transmitied by al-
Bayhaqi. The analogy extends to the permissibiny of similar weapons thal cause general
destruction,” Such language has been confirmed by muny Shaft' scholura, ns will be docuineated
below, As Thn Hajar al-Haytomi sald, "He killed them with soeething whose effect was gencral.”
He might have been speaking explicitly sbout our subsject.

Faurth, the arguments of these scholus olso prove the permissibilily of so-called biological
weapons, Sume of them explicitly permit bombanling the mflels with snakes and scorpions and
oisoning heir water,

Bifth, scholars have agrecd unimimously on the preceding points, aithough they sometimes
disagree on details. If they disagree on svme things, it is only in the jthad of pumswt, when there 13
a choice: when the necessity of jihad demarmls af, there ought to be ao disagreement.

1. Proneuncements of the Hanafis

{p16] 1. Al-Sarakhsi, ciing Muhammad tbo ol-Hasan (Sharf af<Siyar al-Kabir, 4:1467y "He sad
that therz wag nothing weong with the Muslims’ buming the polytheists’ stironghalils or flooding
them with water;, setling up catapults aguinst them; cuiting off their water; or putting bload, dung,
or poisan in their water to befoul it for theny. This is because we have been commanded to subedue
them and break their strength. All these things are military tactics that will cause their strengih 1o
break; they derive fram obedience, not disobedlence to what has been commanded. Furthermore,
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all these things dumage the eneny, which 15 a cause for the acquisition of teward, God has sard,
Mor gan they from any enemy, but a nghieous deed 1% 1herehy written to therr account,' {Koran

9 120}, One abstains from none of this while ihzre sre Mushim prisoners of war or Mughms with ;
salc-eonduct. young or ofd, men or women, amonyg them, even if we know about it for there 15 ne
wiy o avoul stnking them while still obeying the commandment to subdue the polythests. What
cannol e aveded, must be parloned ™

2. Al-Sarakhsy (af Mabsut, 10:65). "There is nothing wrong with releasing water mto the eneimy's
city. burming them wath fire, or rombarding them with the catapult, even if there are children or
Muslim prisoners of war or traders among them,”

3. Al-Kasani (Badayit’ af-Sanayi’, 7: 101§ " There 1s nothing wrong with burming thair stronghalls,
Mooding them wiih water, devasiating them and destroying them ab op of them, or setting up
catapult against them. Gud has said, They esiroy therr houses with their owit hands, and the
hands of the behievers,” (Koran 39:2). All of this belongy to war, with 13 impheit overcoming,
subditing, and enraging of the enemy, The immunily of posseasions derives from the immonity of
their possessors, and the batter have no immunity even from death. Hinw then coutd their
possesstors be unmune?”

4. Al’Thadi (e fawharah ul-Nayyivah, 2:258). "I[ they refuse, they ssk God Abmighty to help
against them,” because Ele is the Elelper of 17is [Hends and the destroyer of 1{is exerues, The
author's words, "Thay sct up catapuits against thei,' meuns that they set them up against their
strongholds and desimy them, as the Prophet, inay CQad biess him and grant him peace, set ihem
up sgainst the people of ol Taf. The author said, *And bumed them,” becanse the Prophet bumed
al-Buwaytuh, o place with date-palms near Medina. He said, They releused water against them,
cud ddown their trees, and ruined their crops,” because that wall break their strength and disrupt thes
unity. It has been reliably handed down that the Prophet ‘besieged the Banu al-Nadie and
vomimanded that their date-palng be cut down, and he besieged the people of al-Tu'il andd
commanded that thewr vineyards be cul down.” The nuthar said, 'There is nothing wrong with
hombarding them even if there 1s o Muslim prisoner of war or trader among them,” mearung
hombarding themn wilh arrows, stones, [p17] or catapults; for by bomburding one repels general
harm by defending the Mustim commumity, while killing the trader and prisuner of wir are
nidivicual harm.”

2. Pronoumeements of the Malikis

1. Tony al-'Arabs (Ahkany al-Gur'an, 4:176): "Authontics have differed abuoul devastating and
huming encmy temtory and cutting down their crops, There are two opinions.(9) The first is that
it is permissible. [Malix] said so in af-Mudnwwanah, "The second is that if the Muslims know thn
these thungs will be theirs, they do nat da il if they bave no such hope, they do it. [Malik] suid
this wn al-Wadihah, and the Shofi'ts dispute with him about this. The correct opsnion is the [irsl.
The Messenger of (od, may God bless him and grant him peace, knew that ke date-palms of the
Banu al-Nadir would be his, ye! he cat them down and burned them so as to damage and weaken
the Banu al-Nadir and induce thew to depant, Destroying yome propetty for the sake of the rest is
permidted by religious Inw ond approved by seasan,”



2. 1bn Fathun {Tabrvirag al-Hkkam, 2.93) “The enemy 1s Tought by every eenns, even by fire of
Ihere s nothing else snd one [s atrmd of him. If the enemy 15 not fedred, sthere are vy omnuns.
There s no disagreement about bombarding therr ships and their strongholds by means of
catapuits, even il Mushms are present in ¢them ™

3. Al-Mawwaq (AP Tay wiral-1ki, 4.544): "By catting off waler aml by a machire.” fon 1! Qasim
s [this means] that there is nothing wrong with henbarding their sirongholds by nicans of the
catapult zod cutting of ¥ their provisions and water, even if there are Muslims and children among
thern. Ashhib also sad this. [Malik] said in al-Mudiwwarah that theee is nothing wrong with
burning their villages and sironghalds, floading them wult water, plundenng them, culting down
fruit trees, and so forih, beeause God has swd, "Neither tread they any trend enragmg the
unbelicvers, nor gan any gain from any encmy, but o nghteous deed is thereby writien to their
account,’ (Komn 9:120) The Prophet cul down and burned 1he state-palms of the Banu al-Nadwr,”

4. Al-Kharashi (Sharh XKhalil, 3:013): "One may fight the enemy with ntl means ol warlane if they
do not aceept the summons (to Islam]. One may cut off their waler so that they die of thirst; one
inay divert water against them so that they die of ilrowning, according to common wsage: or they
may be killed by imptements, such as by stri%eng with the sword, piercing with the spear,
bombardment by catapult, or any similar implements of war.”

3, Pronouncements of the Shaft'ls

[p18] L. Al-Shatii (Kitab al-Umem, 1:257): "If the enemy (ortifies hymself on a hill, by a
stranghald, by entrenchment, or by scattening caltrops, or any kind of fortification, they may be
bombarded with catapulis, siega eigines, fre, scompions, snakes, and unything hateful 1o them.
The Hghters may divent water against them o drowa them or so that they become bopged down 1n
mud. Al ths muy be done whether or not there are children, women, and monks with them,
hevause the abode has not beceme imamune hy profession of Isfam or reaty. Similoagly, there is
nuihing wrong with bitrning their Iruit trees and other frees and devastating thesr enfrivated land
and any o7 thelr inanimate possessions.”

2. Al-Hafiz Tbn Hajar al-"Asgalani {Furh al-Bari, 6:155): “The majority of scholars have held it
permissible 10 burn and devastate in encmy territory, Al-Awza't, al-Layth, and Abu Thawr
sansidered it reprehensible, arguing on the busls of Abu Rake's advice to his armics thut they
should da nothing of the sort. Al-Tabari replied that the prohibition is predicated onantention,
rather tham if they do sa in the course of the lighting, as happened when the catapult was set up
against ni-Ta'if. He repliod ssmilurly with regurd to the prohibition on kiling woruen and children,
Most scholurs have held this opivien. Kitling by drowning is a similar case. Others bave sayd that
Abu Bakr forbade his armies te da these things anly because he know that those lands would be
conquered and therefore wanted to preserve thens for the Muslims. God only knows,”

1. tha Hajar al-Haytam (Tulifat al-Muhiaj, 9:242); "One may besicee the infidels in towns,
vilndels, and ¢lsewhere; one may send water against them or o 1t off from them; one inay
bumbard them with kire and by catapult. These things may be dong even if there are women and
children among them, and even if we have strengih to prevail against them without doing so -- so
held ul-Bondaniji, though al-Zarkoshi appears to huyé said otherwise. This is bernuse God hos
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sand, “Iake them. und confne them.” (Koran 9:5). Also, the Prophet conlined the peeple of al-Ta'if
and bombarded them with the catapult, as al-Bayhagi and others have related. 'This 13 pemitied
cven if there are one or more Muslims among them, such a3 merchanta or prisoners of war. They
iy be besieged and kifled by means thar have a generl etfect. They muy subjecied o swpnse
attack at might, even 1l 11 t5 knpwn that Muslims will be kitled thereby, although one shouk] puand
against this as far as possibie. Accordg (o the doctring o the Tegal schuol, this is su thal the
cnemy cannat [orce us Lo abandon jihad by smprisoning a Mushm among them. Yes. this 1s odous
when one is nol foreed to do 1, 28 when victory can take place by oo other means. Otherwise, ane
sheuld be an goard as much s possible aganst harming a Muslim or n protected non-Muslim
(himme). Nevertheless, no lability 13 incurred by the killing, hecause the assumption is that the
¢ye did not koow 11"

I, Al-Suyut (Asna al-Maralib, 4.191) cited Zokanya al-Ansard, [pI91 "They may be desiroyimg
by waler or fire. God has said, Take them, amd confine them.' (Koran 9:5). The Prophet besieped
the people of al-Ta1f, as eiated by both Muslhim and al-Bukhnn, and according to al-Bayhag he
sel up a catapult against them, Judge by anulogy o this anytheng thnt causes general
destruction{ t0)

4, Prononneentents of the Hunbalis

1. tbn Qudamah (af-Magind, 22300 " AL-Kheaqi suid, "When the engmy is fought, they are not
tumt with fire.! When ene Las power over the enemy, one may net burn him with fire, We know
of no disagresnent about this, Abn Bakr ol Siddtqg, reay Gl be pleased with him, used 10 order
ihat the people who npestatized aftes the Propher's demih should be fonght with fire, and Khalid
fbn al-Waiid did this at his command. Today, however, T know of no disagreement among
scholars concemning this. As Tor bombarding them with fire before taking them: if they ean be
1aken without fire, one may not iembard them with it, hecause they Fall under the category of
those over whom ong has power. However, if one is powerless sgainst them without fire, one may
<o 50, necording to what mosi scholars hold. Se said al-Thawri, al-Awza', and al-Shafi'i. The
same helds for opening the flaedgates ngainst them to drown thent: if they can be avercome
without it, it is not permissible, since this involves annihilating women ard children, wlom it is
forbidden 1o annihllate intentionally. However, il they cannot be overcome otherwise, {1 is
permissible. Night raids that mvalve bus ore also permussible, and one may set up a calspult
agninst them. The plain sense of the words of Ahmad {ibn Flanke!] is that it i3 permissible toth
when lhere is need and when there s not.”

2. Al-Buhuti (Kashsfuf al-Qina®, 3:49): “Likewise they may be bombarded,’ viz., \he intidels,
*wilh fire, snakes, and scorpions shet from catapults. Thoy may be smoked out of naderground
dens; wilercourses may he opened to drovwn them; and their strongholds and cultivated tands may
be conguered,’ 1.¢.. destroyed, bectuse thut comes under Ihe same heading as nught raids. 'If one
has power over them, e must not burn them.' This is because of the hadub: 'God has enjoined
benevolencs on everything. I you kill, kill it £ good manner, Tf you shaughter unimals, slaughter
in a geod manner.” And the Prophel, may God blcss hitm and grant him peace, said, 'Only God, the
mustet af fire, punishes with fire” {Abu Dawud transmilted the hadith.) However, Abu Bake
commanded that the peaple who apostaized aflter the Prophet's death should be fought with fire,
and Khalid ibn al-Walid did 1his at bss command.”




3. He also said (Sherh Muntaha al-fradar, 1 623): " Ay, 0w pemutied 'to bombard them’ vig,,
the wfidels, 'with a catapult.’ This is explicit, beeause the Prophet "set up a catapnlt againat al
Tauf. The repert 15 transmuited by al Tirnidhi with a gap 1t the ¢hain of Lrunsmission, Also, *Amr
1bn alAs set up catapults agunst Alexandna. [p20] The plain scese of the wards of Ahmad finn
Haonbal] 1s that 1t 15 permissible Bath when there 1s need and when there 1s not. "Also’ it is
persmussible to bomberd them "with fire, and’ it is permissible o cut off the road. Le., the highway,
fand* cut of 1 "water” fromn then, ‘'or egen it Lo drown them. Awd” 018 peritted o destroy thar
riltivated land, even if it includes annibulating same women and children, because | falls under
the sine rule as night rands,”

4. Al-Ratubam (Maralih Ul af-Nuhe, 2:516): ™ Also’ 11 s pesmitied to bombard \hem with the
catapult.” This is explicit. ‘because the Prophet set up a catapull against al-Tae," Al Tiemidhi
teansmilted the roport with a gap in the chain of lransmission. Alse, "Amribn al-'"As setup
catapults aganst Alexandrin, The plain scnse of the words of Ahmad [ihn Hanbul] 1 that iy s
permissihlc both when there1s necd and when there 15 none. "Also’ they may be bombarded wath
‘five and things like scorpions,’ such as adders. “They may be smoked out of underground dens.’
i.e., excavalions 11 the ground, vs defined in the dictionary af-Qams. "Also’ it Is permidied ‘to vl
off the road,’ 1.e., thetr highway, “and’ to eut off the water’ trom them, 'or opeh it to drown them,
And' it 13 permitiesl 1o destroy their cultivated fand,' ¢ven if st includea annihilating some wonen
and children anintenbonally, beeause it Falls vrder the same rofe as mght rurds,”

5. Pronouncements of the Zohiris

1 Ihn Hozm (ad-Muhalln, 5:346): "I¢ i¢ permibited 1o burn aind slestroy the palyiheists’ trees, foods,
crops, and houses, Ged has saicl, "Whatever palin-trees you cat invn, or lufl stunding upon their
roots, that was by God’s leave, and that Ile might degeade the ungodly.” (Koran 59:5). God also
hag said ‘Nehher tread they any wvead enraging the wnbelievers, nor gan any gain from any
enemy, bul a dghicous deed is thereby written to thew acconal.” {Koran 9:120). The Messenger of
God, inay Ged bless him and grant him peace, burned the dite-palms of the Banuo al-Nadir which
stood beside the houses of Meding, although he knew (hat they would become the Muslim's some
day.”

. Pronouncements of Other Jurlsts

1. A)-San'ani (Subad ot Salam, 4:51): From Tbn "Umar, a Companion of the Prophet: " The
Messenger of God, may God bless him and grant hiny peace, burned and cut the date-palins of the
Banu al-Nadir.' The hadith is generally accepted, It proves that it is permitted to spoil the
possessions of belligerems by buming and catting for a benefit. Tho following Koranic verse was
revealed regarding this: "Whatever palm-irees you et down....! (Koran 59;5). The pol ytheists said,
You qrohibit conuption in the earth, What about cutting down and buming trees? The majority
have held that it 15 permatted to bumn and desponl in enemy termtory, Al-Awzati and Abu Thawr
considened it reprehensible, arguing thiut Abu Bake, the Prophel’s eompanion, ordered his armies
nol to do jt. The response is that he saw bencflt in thear remaining because he knew thal they
would beeome the Muslims’, 3o he wanled them to remain for them; thus it depends on the
perception of henefit.”



(2112 Al-Shawkani (Nuyl af Awrar, 8.78); Having ciled o senes of kadiths, including the
aforementioned hadith of fon ‘Umar, he says: *Tr these huadiths there 1s proof that burmng s
permitted in enemy territory, as al-Hafiz [Thn Hajar al-"Asqalan] said i Faeh al-Bari”* He cites
upprovingly the pissage mentoned above, and then says, "Itis obvious that what was done by
Ahu Bakr s nv sulficieny to snvabdate what the Prophet s kiown o have done, since by .
agreerment the words of s companion are not & conclusive argument {agmunst the Prophet).”

3. He also smd (al-Savl al-Jurrar, 4.534), “God hns commanded that the polytheists should be
killed. He dul not specify the manner i which 1t should be done, nor did he abligaie us o do st in
a certain manner. Therefore there is nothing to prevent therr bemg killad by every cause of death
shooung, piercing, drowning, reang, casting from o clil, and so forth."(11)

£

CHAPTER FOUR
SPECIOUS ARGUMENTS AND THEIR REFUTATIONS
i
Totroduction

[(222] Perhaps the most prominent specious areaments to be refuted in this chapter are:
I The Ban an Killing Women and Children,
2 he Bun on Sowing Cormuption in the Land,
3. That These Weapons Will Ksll Some Muslims.

1 shall reply briefly 1o each of these arpuments.

Speclous Argument One
The Ban on Kiiling Women anil Children .

Argument: Bath Suhihs contain an authentic tradition atidibuted to Iba "Urnar, 0 Companion of
tho Prophet: "A woman was found slamn on one of the Prophet’'s mililary expeditions. The
Messenger of Gad, moy God bless mm and grant him petee, thereupon condemned ihe killing of
women and children.” [n the Sehif of Muslim there 13 an authentie tradition from Buraydab 1bn
nl-Tiusayb, a compamon of the Prophet, who said: “Whenever the Messenger of God, may Gad
bless him und geant him peace, appointed a cominander over an amity or expedition, he urged him
to f2ar God and tike pood care of the Muslims who wuie with him, ‘Then he would say: *Attack in
the Name of God and in God's Path. Fight anyone who denies God. Attack, hul do nar eveeed the
tounds. Do nol act weachercusly, do not mutilate, and do not kil » ehitd.” There are olher texts
also, and all indicate that kilhing women and childeen i3 prohibuted. The use of such weapons will
kill themn,

Reply te thls argumeni: Other authentic texis prove that it 1s pormilted to kil women and
children in the case of a might attack ur invasion, There is the fradition from Sab ibn Jathihamah,
a Compuniun of the Prophet. Pulting thee texts together, scholam coneluded that the prohibinon
applies 10 coses when wamen and chitdren can be distinguished from uthers, when they cannot be
distinguishad from others, it is parmitted o kit them collaterully with the others. YWe have cited
the scholars’ opinions in the lwo preceding chapters. They specifically altowed ihe lalhng of
women and children when they cannat be distingiished. We have cited al- Shafir's pronenncement
(p23)an ai-Riserleh, p. 299: "lo our view, and Gad alone knows best, the menming of the
prohbition on killing swoemen and children is on intenticnally seeking to kil theen when they can
be recognized and distingished from those who have heen ordercd 10 be killesl, The meaning of
the Prophel’s words, ‘They are of them,” is that they unite Lwe trais: they de nat have the legal
faclar of faith, which spares one’s blood, nor do they live in an abade of faith, which prevents un
altack en that ubode."(12)

They cannat be distinguished when they ace hil by these weapons, and so the legal miling is like
the one that applics to mght atiacks, bonbardment by cutapult, and the like. Saime scholars, encd
in the preceding chapler, snid that by annlogy the ruling applicable to the estapolt applies to
anything else thal couses general destruction. Al-ShalTi, for example, saud, "Tudge unalogously
whatever belongs to the same categary of causing pencril desiniction.”
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Specious Arpument Two
The Ban on Sowing Corruption lu the Lund

Argument: Using such weapans wil} sow cormruptien in the Jand and destroy the tillage and the
stock, and God has forbidden 1hat. God has said: "Da not comuptran 1n the Jand, after it has been
set nght ™ (Koran 7 36). God his also said: " And when he wims ts ek, he bastens about the
carth, 1o do corruption there and to destroy the tillage and the stock; and Ged loves not
corruption,” (Korun 2:205).

Two replies to this argumeni:

1. 'I'ms specious argument was vsed first by the Jews, ind God replied ta i m the Keran. In his
ography of the Prophel, Ty [shig ansinits 2 repon (rom Yazid iba Ruman {(Abu Dawud
transnins 1t with a broken chain of Uansmitters From ‘Abdallah ibn Abi Bake, and il 15 reponied by
alhers, too) that when the Messeriger of God attacked the Banu a)-Nadir, they rutreated to their
fentress, The Messenger of God then eut down their date-palms and sct fires. When they saw the
daie-palms being cut down and burned, they cried out: "Muhammad, yeu used 1o prohibit
corruption! How can you cut down and burn date-palms*” God then revealed the verse,
"Whaotever palm-trees you cut down....” (Koran 59:5).{13)

2. Whenever two causes of cormuption confltet, 11 s spreed thal une averts the greater by
commilling the lesser. The cormption caused by the infidels’ remalning in their $tote of unbelicf
and not entering the rute of Islam is greater than the corruption couscd by devastating {p24] and
destroying their territory “This is by commen agreemient of junsis, und so their pronouncements
agree that 1f those engaged 1n jihad can vveicome the infidels only by such means a5 cause the
denth of their women und children, they may da so, even though killing womer and children is in
principle forbidden. Al of this applies to the jibad of pumsuit. The scholars’ arguments on the
sobject have he clied in the conrse of Chapter Three,

If the infidels’ mere persistence in their unbelief is more of a corruption than devastation of their
territory, how much more 4 commuption must it be if their persistence in unbelief will threaren

Al ¥ Muslim Innds, religion, honor, lives, and property?

The jihad of repelling is universally considered a greater obligation, Whal s permitted in the Jihad
of pursuit is permitted a fordlos? in the jihad of repelling.

The Shaykh ul-1slam bn Taymiyah said (al-Farnwvi al-Kubra, 4:320): "Fighting to repel the
eneiny is the strongest incans of keeping the attacKer away ftom family aad faith, {1 is unjversally
considered an oblipation. Nothinig is a greater duty, after faith itself, than repelling an gnemy
attacker who sows cormuptien 1o religlon and the world. No conditions linut this: one repels the
enemy however one ean. Qur felliw scholars and others have said so explicitly.”

Speclous Avguntent Three
That These Wenpons Will Kill Some Muslims
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Argument: There are Muslims in the lands of the infidels: iraders, wursty, esidens, und 5o
forth. Using such weapons will kill themn. Mushim lives age voiveesally considered saered. Gud hus
said” "H 1L had nol been for certaln men believers and ¢entmn woman belicvers whom you knaw
not, lest you should rample them, and there befall vou genlt wnwattingly on their accouwnt (thar
Guod may achiit into His nwercy whom He wilD, had they been separauted cleary, then We would
have chastised the unbelievers among them with a painiol chastesement.” (Koran 48-29) God
turricd the Prophet away from Mecea out of concern for Lhe Muslirns whi were mised with the
unlxiicvers.

Three replies Lo this arguments

1. Al-Awza'r and others dedeced Iromm tus verse thun one shouhd desist from the unbelicvers if
there are Mushms wmong thent out of cancem for the latter i the jihad of pursuit. Howzver, as s
avident, there 15 nothing in this verse indicating prohibitien. A number of scholars have refuted
guch a deducton,

Abu Yusuf (al-Radd ‘nla Siyar al-Awea'i, pp. 66 I1.): [p25] “Al Awza'i musinterpreted this verse.
If buombanding und hightisg the polyheists when they have Mushion children with them were
forbidden, it would also be forbidden to do it to thern when they have their awn children and
woren with them: for the Messenger of Goil forbade kiling women, children, and young people.
Yel the Messenger of Cod besieged the people of al-Ta'i{ and of Khayhar, snd the Bami Qurayzah
and al-MNadir, According 10 the reports that have reached us, e Muslims used the sirongest
wespons they could bring against them. We have ceports that the Prophet set up & catapult against
the people of al-Ta'if, [f the Muslims had a duty to desist {from the palytheists 3f they had chsldren
in their midst, the Messenger of God would have fortdden killing them os Tong as they did not
fipght, for tkelr settlements were not lacking in children, women, the aged and infirm, minors,
posoners, and tenders, What happened st al-Ta'if has been preserved and is well Xrown 03 being
the practice of the Messenger of G, Mushims from (he cartiest times, pious Companions of the
'rophct, continued the practice before us with rzgand to the fortresses of the Persians, No reporls
have reached us thut any of thetn desisted from bombarding or using any other foree against a
stronghald hecause of the presence of women and chuldren or anyone else whose killing would be
forbidden to the victors ™

Al-Shafi'i mentions al-Awzn'i's position and {altows itwilh Abu Yusuls reply that we have just
quoted. Then he says: "Whot al-Awaza'i interpreted bears the mterpretation he gave (L I is possihle
that he desisted from them because of previnus knowledge that a group of them had voluntarily
become Muslims, We prefer al-Awz2a''s position if we have no compelling necessity to fight the
people of the strenghold, Desisting from them if there are Muslims among them is more
nagnanimous and mote likely to avard harming the Muslims smong them. However, if we have
compelling nceessity 1o fear for our lives 1l we desist from fighting them, we should fight them,
but aot intending 1w kill any Muslims, IT we do larm any, we should mike eapiation. (14)
Wherever thers is no such compelling necessity, desisting from fighting them is the safer course
and preferable in my view."

Al-Tiwssan satd {Ahkeomn af-Quer'an, 3:389): “As for the argument of those who cite the verse, ‘1T it
ha not been for cengin men believers and centain women believers.,.' (Koran 43:25), as ground




Tur prohibiGng hombusdag (he infrdels because of the Muslims i theic nudst, the verse vannot be
used Lo prove the point of contenkion, That is because [p26) the most the verse soys 18 thal Liod
tuened the Moshims away trom thein because amarg them were some Muslims thal the Propher's
companians were i danger of harming if they entercd Mecen with the sword. This only praves
that 3t 18 peomirted 1o eschew bombarding them and advancing on them. h does not prove that itis
farbndder to advance against them with the knowiedge that there are Muslims among thew. I
might permit desisting from them for the sake of the Musiuns, and it also might permit advancing
as an option. Thus it contmns no proul thal iklvincing 1s forbadden. Somcone might siy that the
tmport of the verse implies prohubition, because st says, "Whom you knew not, lest you should
trample them, and there befall you guilr unwattingly on their secount,’ and, but for the prohibution,
no guilt of muridenng them by stkang ihem would have befallen them, The reply is tha
interpreters have differed aver the meaning of "gull (ma‘urrahy heee, lbn Ishag imerpreted 1 as
weeaning the fine of blood money (diyah); others wterpreted it as meaning capration (kaffaroh);
others interpreted it os grief (ghenam) at hoving occasioned a Mushe's deatl, because n believer
would be grisved al this even If he bad oot donc it intentionally, Others interpreted it as meaning
disgrace ('ayb). One interpreter is repaned to have suid that ma’arrah meant sin (ithen), but this is
false, because God snid that had it happened, it wauld have happencd without our knowluedge:
"Whom you knew nol, lest vou should trample them, and there befall you ma'arral unwithingly on
their aceount,’ sad one incurs no sin for what one dees not know and of which God hns given no
indication, For Ged says: There s no fault 1n you if you make mistakes, but enly m what your
hearts premeditute.’ (Koran 33:5). Thus we knows that ma‘arrah does not mean s, . it bong
established, as we have mentioned, thul 11 5 permitted to advance against the infidels with the
knowbedge that there are Muslims nmany them, the like must be permitted if they use Mushims as
human shiclds, In both cases, the intent is 1o strike he inffdels, not the Muslims. Neither blood-
money nor expiation ure required for any who are struck. Similacly, no blood-money or expiation
are hevessary for any Muslims in an infidel stronghold who are hit by the bombardmenw We have
becn given permission 10 shoot although we know that Moslims are in that directiem; and sa their
legal stams {s of those whom it s alloweil to kill, Nothing 13 required in return., The ma'‘arrah
mentéaned in the verse 1s neither bleed-tnongy nor expiation; neither the werd itself nor anything
clse imply as much. The Yiketiest imerpeetatian is the grief anil distress one would feel 1 having
accnsioned the death of a believer, as usually happens to somcone at whose hand this happens.
The interpretation that it means disgrace ¢ also possible, because n person usually is disgroced if
someone i$ mistakenty illed at has hands, even if the disgrace deoes not toke the form of legal
punishment.”

2. 1f we gecept ihe negument unrestrictedly, we should entirely suspend jihad; for wo infdel fund
Is deveid of Muslims. As long as jihed hos been enmmancded (and there nre definite proofs that i
15 obhgatory), and Mushms have continuously acled en 1hal basis, and it ¢an be cormed out only in
thss way, il & penmitled.

Muhammad sbn ! Hasan al-Shaybant (Skarh af-Siyar al-Kabir, 4:1467): "One abstains from none
of this whi)e there are Muslim prisoners, Muslims with a snfe-conduct, young or old, men or
women ameng them, even 1f [p27] we kniow this; for there Is no way to guard agninst harming
them while abeying the commnnd Lo subdose the polythelsts. What cannot be avolded, must
be purdoned.”
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Al-Tbady al-tlapah (el-Jawharal al-Nayyrrals, 22258 ): "The auther's words, There 15 nothing
wrong with bombarding them gven of there is a Mushm pnsoner of war or trader among them,’
refer to bombarding them with arrows, stones, or catapults; for by hombarding one repelt
general harm by defending the Mustim community, while killlng the trader und prsoner of
war are Individual harm,"(15)

Ina Hagar al-Havum ab-Shalt's (Tuhfar af-Mhtaj, 9:242): "¢ 19 perrmissthle even if there are
anc or mare Muslims anong ther, such as merchants or prgoners of war They may e besieged
and ktlled by means that have a genersl effect, They may subjected to surprise altack at night,
evenalin s known that Muslims widl be killed thereby, aithough one should puard agmnst this as
far as possible. Aceording to the doctrtne of the legnl school, this is so Lhat the encay eannot
force ns to abandon jlhad hy mprisaning a Muslim among Lhem,”

3 If we grant the aryument, it would be in the jihad of pursutt. In the jihud 10 repel, it is ’
unrestnctedly penmitted il the enemy cannot be repelled otherwise. This ought 1o be a point of
Jgrecment amonyg jurists. We have already cited the words of al-Shafi'i; "However, 1T we have
compellinlg necessity o fear for our bives if we desist from fighting them, we shounld Gght them,
but not intending to kill any Mushms.” It s exsetly like the question of using human shichls, for
scholars have agreed that infidels may be killed even if they use Muslims as shields, if there is
compelling necessity.

Ihe Shaykh ol-1slam (ba Taymiyah {of-Fataivi, 28:546) said: "Scholars huve agreed that if the
infidel army use their Muslicn prisaners as human shields and the Mushims stand to be harm if
they du nat fight, they fight, evenf it leads to the killing of the Muslims wham they nsed as
shiglds”

flere cnds the treatise.

We ask God wha is praised to make what [ have compited of berefit. May He moke my work
sincero in s dedicatdon to Him, May God bless our Prophet, his famuly, and all his companans.




NOTES

L. {br Hibban and at-iTakim considered the hadish sound and its chamm af trinsmission good in the
version that was imnsmitted by "krimah bn "Ammar, from Tyns (bn Salamah, from hes father This
1s according to the eriteria Lotd down by Mushim.

2. This projuhitien hos as g legal reason the fact that they du nol fight, 1T a wonwn of a child
fights along with the infidels, they are to be fought. as the gencrality of scholars held.

3. Al-Bayhaqgi cites wn tis chapter a number of hadiths other than the above thit sancuen nigh
anacks. They inelude the hadih about the rard on Khasbar, the story of the kidling of Ibn Abu al-
{lugayg, and Ka'b 1bn nl-Ashrel Alb of them ore an ihe Safiik. Al-Shafii also argued from themn
the Kitad al-Livam, 1239,

4, See al-Shafi'i, Risalah, p. 299.

5. Sahh ibn Abi al- Akhdar, wha is weak, appears in the chain of tminsmitters. He was Yollowed in
whut he related froni al-Zuhn, as one sees in al- Shaf't, Kitab al-Linan, 4:252, hul the following of
him is weak. Sa'id ibn Mansur included the traditon im his Sworare on the authority of Sulayman
iba Yasar, bul with a4 ong-generanon gap in the chain of transmission. Al-Bazzar includes it
{7:20), but with the comment: "This hadith was transmitted by an unsound transmiticr, from al-
Zuhn, from Urwah, with a gap of a geaeratton. A sound lransmitter gave it its chain of
transmitiers. We do not know of its being transmitted with this exact wording eapect from
Usamah.”

6. Abu Dawud devotet a chapter to i entitled, “On Barning in Enemy Territory.” Al<Tirmudn has
a chapter, "On Homing and Laying Waste.” thn Majah's chapter is entitled, "Setting Fires in
Enemy Territory.” Al-Bayhoni’s chapter s entlled, "On Cutting Down Trees and Burning
Housey."

7. Al-8hafifi discussed al-Awza''s position (n the Kital al-Umm, 4:259: “One can assume that
Alin Bakr, having heard the Prophet mention the conquest of Synia, was certain thal it would ake
place. He therefore commandled that culizvated tand shauld not be devustated aned frnt rrees not be
cut down, so that they mighl belong Lo the Muslims, not because he copsidered it forbidden. In
fact, he had been present when the Prophet set fires at al-Nadir, Khaybar, and al-Ta'if. So perhaps
the scholars nelnluted o motive ta hint that was ot his read motive, The proof is what God
revealed about what the Prophet had done.” The question 15 also discusaed by others, such as al-
Tubari, al-Hafiz ibn Hajar, [bn al-'Arabi, and al-Shawkani.

8. 11 18 trunsmutted with an unbroken chada of teansmission by al-'Ugayli, ai-Bayhaq, and others,
but there ate doubts aboul the chain. Mad-al-Din fbn Taymiyah devoted a chapter in his Akam
10, “The Permissibility of Attacking Inlidels by Night and Bomburhng Them With Catapults,
Even if It Lends Collalerally to Killing Their Chsidren.”
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9 “The hulders of both apinsans agree thulaf the Tund 1s not going to returm o the Mustins, thes s
permissible. Thase who hold the first opimon uncandinonadly sunctiun devastating enermy
temitney. Thase who hold the second opimion, forbid 1 il the twrmilory 1 going to retum w the
Muslims.

10. This cxpression, "Judge by analogy o this anything that couses general destrucnion,” apphicd
to our subyect 15 frequently repeated and approved of by Shafi's junsis. CF LPubfie i-Mubigj,
5242 Mughai af Muhiay, 6:31; Futuher ol Wahhals, 5:195; and ai-Twpnd, 4:254

LL. Al-Shawkam then discusses the prohibition on burning in particular. [F those engaged in jihad
are not compelled 1o, o group al schulars fusbud iy howevee, if they we compelled, o that the
jibad vonpot take place wihont it, scholars are agreed that it is permissible. as mentioned above

12, CI. the scholars’ arguments crted in the first section of Chapter Two and in Chaprer Three.
They eaplicitly permitied the kilbng of women z2nd children in coses of @ night ntiack, invasien,
tombardment by eatapult, or the hke.,

L3, CL the scholarky srguments I have cuted and the chapters that hadith scholirs have devoled (o
the subject of the burnmng of the date-palms of the Banu ul-Nadir in the second section of Chapter
Two.

1-4. ‘The question of expialion (kaffarali) in this situation i cobtroversial. There ane Uhiree
positons: (1) Both blood-maney (diyak) and expiation {kaffary nre obligatory. This is the
position of the MaliXis and Shafvis. {2) Expiation is obligatory, but not blood-money. This is the
position of the Hanbalis, and is the position of al- Thawn, (3) Neither expiation nor blood-moncy
are reguired. This is the position of the [[ansfia.

15. This could be another way of refuting this specious afgamen!.




