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INTRODUCTION

) In November 2002, the Deputy Director for
Opel atzom (DDO) informed the Office of Inspector General (OIG)
© that the Agency had established a program in the Counterterrorist
Center to detain and interrogate terrorists at sites abroad ("the CTC
ngram ). He also informed OIG *chat he had just learned of and had
d a team to investigate NN
s s e ]anuar‘y 2003 the DDO informed OIG
that he had received a]legaﬁons that Agency personnel had used
unauthorized interrogation techniques with a detainee,
‘Abd Al-Rahim Al-Nashiri, at another foreign site, and requested that

FEETIREEY TEERNRRERL T L s . .



OIG investigate, Separately, OIG received information that some
employees were concerned that certain covert Agency activities at an
overseas detention and inferrogation site might involve violations of
human rights. In January 2003, OIG initiated a review of Agency
counterterrorism detention and interrog ation activities
e L ond the incident with
Al-Nashiri.! This Review covers the period Septemb o mid-
October 20032 :

SUMMARY

: ‘ . the DCI asmgned respon&blhty for
implemenmlg cap ture and detention authority to the DDO and to the
Director of the DCI Counterterrorist Centter (D/CTC). When U.S.

military forces began detaining mdxvxduals in A_f htan and at
Guan’canamo Ba (ana e

. the Agency began to detam and mtermgate
duecﬂy a number of suspected terrorists. The capture and initial
Agency interrogation of the first high value detainee, Abu Zubaydal,

i\ppendlx A addresses the Procedures and Resources that OIG employed in
conductmg this Review. The Review does notaddre ttions conducted by the Ageﬁcy or
interrogations conducted jaintly withjiti e .S, military.

2 (U) AppendixBisa chrorwlogy of sxgmﬁcant events fhat occurred during the period of this

e

Review.
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in March 2002, presented the Agency with a sigiﬁﬁcant dilernmast
The Agency was tinder pressure to do everything possible to prevent
additional terrorist attacks. Senior Agency officials believed Abu
Zubaydah was withholding information that could not be obtained
through then-authorized interrogation techniques. Agency officials
believed that a more robust approach was necessary to elicit threat
information from Abu Zubaydah and possibly from other senior
Al-Qa’ida high value detainees.

The conduct of detention and interrogation
activities presented new challenges for CIA. These included
determining where detention and interrogation facilities could be
securely located and operated, and idenkifying and preparing
qualified personmel to manage and carry out detention and
interrogation activities. With the knowledge that Al-Qa'ida
personnel had been trained in the use of resistance techuiques,
another challenge was to identify interrogation techniques that
Agency personnel could lawfully use fo overcome the resistance. In
this context, CTC, with the assistance of the Office of Technical

Service (OTS5), proposed certain more coercive physical techniques to

use on Abtt Zubaydah. All of these considerations tock place against
the backdrop of pre-Septernber 11, 2001 CIA avoidance of
interrogations and repeated U.S. policy statements condemning
torture and advocating the humane treatment of political prisoners
and detainees in the international commumity.

, The Office of General Counsel (OGC) tock
Ehe Eeaci in de termmmg and documenting the legal parameters and
constraints for interrogations. OGC conducted independent research

: The use of "high value” o1 "madium value” to describe tervorist targets and
cietainees in this Review is based onhow they have been generally categorized by CTC. CTC
distinguishes targets according to the quality of the intelligence that they y are believed likely to be
able to provide about current terrorist threats against the United States. Senior Al-Qatida
planmers and operators, such ss Abu Zubaydah and Khalid Shaykh Muhammad, fall into the
category of "high value” and are given the highest pribrity for capture, detention, and
interrogation, CTC categorizes those individuals who are believed to have lesser direct

knowledge of such threats, but to have infonmation of intelligence value, as “medium value”
targets/detainees. '
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and consulted extensively with Department of Justice (Dof) and
National Security Council (NSC) legal and policy staff. Working with
DoJ’s Office of Legal Counsel (OLC}, OGC determined thatin most
instances relevant to the ceuntertemonsm detention and
interrogation activities e criminal prohibition
against torture, 18 U.S.C. 2340-234;0]3 is the controlling legal

.constraint on interrogations of detainees outside the United States. In

August 2002, DoJ provided to the Agency a legal opinion in which it
determined that 10 specific "Enhanced Interrogation Techniques”
(EITs) would notviolate the torture prohibition. This work provided

the foundation for the policy and administrative decisions that gmde |

the CTC Program.

: 7. (T . By Navember 2002, the Agency had Abu
Zubaydah and anofhel hlgh value detamee, ‘Abd Al-Rahim
M~Naslm,mcustod - ,. ‘ -

' Lo jf and the Offlce of Medical Sermces
PTGVIded medlcal care to the detainees.
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. I‘rom the begnmmw C}GC bnef@d DO officers
assigned to these“xcthes on their legal authorifies, and Agency
personnel staffing these facilifies documented interrogations and the
condition of detainees in cables. :

: : 'I’herewerefew mstances of deviations
from appmved proceduresy e

notable exception described in  this Rewew W 1th respect to two
detainees at those sites, the use and frequency of one EIT, the
‘waterboard, went beyond the projected use of the technique as
originally described to DoJ. The Agency, on 29 July 2003, secured
oral Dof concurrence that certaint deviations are not significant for
purposes of DoJ‘s legal opinions.
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) Agency efforts to provide systematic,
clear and ﬁmely gmdance to those involved in the CTC Detention
and Interrogation Program was inadequate at first but have
improved considerably during the life of the Program as problems
have been identified and addressed. CTC implemented training
programs for interrogators and debriefers 6 Moreover, building upon
operational and legal guidance previously sent to the field, the DCI

[} Before 11 September (8/11) 2001, Agency personnel somelimes used the
terms mrerragaiwn/mterregatar and debriefing/debriefer interchangeably. The use of these terms has
since evolved and, teday, CTC more clearly distingnishes their meanings, A debriefer engages a
detainee solely through question and answer. An interrogator is a person who completes a
two-week nterrogations raining program, which is designed to train, qualify, and certify a
person to administer BITs. An interrogator can administer EITs during an inferrogation of a
detainee ondy after the feld, In coordination with Headquariers, assesses the detainee as
withholding information. An interrogator transitions the detainee from a non-cooperative to a
cooperative phase in order that a debriefer can elicit actiontable intelligence through
non-aggressive technigues during debriefing sessions. Arn interrogator may debrief a detainee
chwring an interrogation; however, a debriefer may not interrogate a detalnee,

TO S
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on 28 January 2003 signed "Guidelines on Confinement Conditions -
Detainees” and "Guidelines on Interrogations Conducted

f be made aware of the
guidelines and sign an acknowledgment that they have read them.
The DCI Interrogation Guidelines make formal the existing CTC
practice of requiring the field to obtain specific Headquarters
approvals prior to the application of all EITs. Although the DCI
Guidelines are an improvement over the absence of such DCI
Guidelines in the past, they still leave substantial room for
misiriterpretation and do not cover all Agency detention and
interrogation activities.

- i Then gency's detention and miermgahon
of terrorisis has provided intelligence that has enabled the
identification and apprehension of other terrorists and warned of
terrorist plots planned for the United States and around the world.
The CTC Program has resulted in the issuance of thousands of
individual intelligence reports and analytic products supporing the
counterterrorisim efforts of U.5. policymakers and military
commanders.

- D The current CTC Detention and
Interrogation ngzam has been subject to DoJ legal review and
Administration approval but diverges sharply from previous Agency
policy and rules that govern interrogations by U.S. military and law
enforcement officers. Officers are concerned that public revelation of
the CTC Program will seriously damage Agency officers’ personal

reputations, as well as the reputation and effectiveness of the Agency
itself.

S M recopnized that detainees may
be held in U5, Govermnent custody indefinitely if appropriate law
enforcement jurisdiction is not asserted. Although there has been
ongoing discussion of the issue inside the Agency and among NSC,
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Defense Department, and Justice Department officials, no decisions
on any "endgame" for Agency detainees have been made. Senjor
Agency officials see this as a policy issue for the U.S, Government
rather than a ClA issue. Even with Agency initiatives to address the
endgame with policymakers, some detainees who cannot be
prosecuted will likely remain in CIA custedy indefinitely.

L) The Agency faces potentially serious
long-term pc)hhc:al and legal challenges as a result of the CTC
"Detention and Interrogation Program, particularly its use of EITs and
the inability of the U.5. Government to decide what it will ultimately
do with terrorists detained by the Agency.

E ' This Review makes a number of
recommendahona thai: are designed to strengthen the management
and conduct of Agency detention and interrogation activities.
Although the DCI Guidelines were an important step forward, they
were cmly designed to adchess the CTC Program rather than a]l

aﬁon ac:ﬁvmes . -
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BACKGROUND

22. {8) The Agency has had intermittent involvement in the
interrogation of individuals whose interests are opposed to those of
the United States. Aftér the Vietnam War, Agency personnel
experienced in the field of interrogations left the Agency or moved to
other assignments. In the early 1980s, a resurgence of interest in
teaching interrogation techniques developed as one of several
methods to foster foreign liaison relationships. Because of political
sensitivities the then-Deputy Director of Central Intelligence (DDCT)
forbade Agency officers from using the word "interrogation.” The
Agency then developed the Human Resource Exploitation (HRE).
| training program designed to train foreign liaison services on
z interrogation techniques.

IR PN

23. 15y In 1984, OIG investigated allegahons of misconduct on

g the part of two Agency officers who were involved in inferrogations
? and the death of one individual _ .

g i | Following that mvesubamon, the Agency

g took steps to ensure Agency personnel understood its policy on

TOL
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interrogations, debriefings, and human rights issues. Headquarters

sent officers to brief Stations and Bases and provided cable guidance
fo the field.

24. 1§} In 1986, the Agency ended the HRE training program
bec usecf llegation fimmanr‘hfs b in Latin A

L . DQandbc}ok
which remains in ef fecﬂ: explams fhe Agency’s general mterrogaﬁon
policy: :

i
1

!
3
i
"

!
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DISCUSSION

GENESIS OF POST 9/11 AGENCY DETENTION AND INTERROGATION
ACTIVITIES

25. (Tsf
detenti

27. (5792F) The DCI delegated responsibility for
implementation GG (0 the DDO and D/CTC. Over time,
CTC also solicited assigtance from other Agency components,
including OGC, OM: and OTS.

7 (U//FOUQ) Dof takes the position that as Commander-in-Chif, the President independently
has the Article [l constitutional authority to arder the detention and interrogation of enemy
combatants to gain intelligence information.




To assist Agenc Qfﬁaals in

wrete

‘ &scussmns Of the .

fi prs with gecy officers réspﬁiﬂe : -

THE CAPTURE OF ABU ZUBAYDAH AND DEVELOPMENT OF EITS

[0 The capture of senior Al-Qa’ida operative
Abu Zubaydah on 2? March 2002 presented the Agency with the
opportunity to obtain actionable intelligence on future threats to the
United States from the most senior A1~Qa’ida member in U.S. custody
at that time. Thxs accelerated CIA’s develo prent et anmterr@craimn




To treat the severe wounds that Abu

Zubaydah auffered uport his capture, the Agency provided him
intensive medical care from the outset and deferred his questioning
for several weeks pending his recovery. The Agency then assembied
a team that interrogated Abu Zubaydah using non-aggressive,
non-physical elicitation techriiques. ‘

ale

The Agency believed that Abu Zubaydah
was withholding imminent threat information. '

1) Several months earlier, in late 2001, CIA
had %asked an mdependent contractor psychologist, who had
experience in the U.S. Air Force’s Survival, Evasion,
esistance, and Escapé (SERE) training program, to research and -
write a paper on Al-Qa’ida’s resistance to interrogation techniques. 13
This psychologist collaborated with a Department of Defense (DoD)
psychologist who had @ SERE experiernce in the U.S, Air
Force and Dob to produce the paper, "Recognizing and Developing
Countermeasures to Al-Qa’ida Resistance fo Interrogation
Techniques: A Resistance Training Perspective.” Subsequently, the
two psychologists developed a list of iew and more aggressive EITs
that they recommended for use in interrogations.

128
I3 (U//FOUQ) The SERE training program falls under the DoD Joint Personnel Recovery
Agency (JPRA). JPRA js responsible for missions te include the training for SERE and Prisoner of
War and Missing In Action operational affairs including repatriation. SERE Training is offered
by the U.S. Army, Navy, and Air Force to jts persormel, particularly air crews and special
operations forces who ate of greatest risk of being captured during military operations. SERE
shidents are faught how to survive in various terrain, evade and endure capiivity, resist

interrogations, and conduct themselves to prevent harm to themselves and fellow prisoners of
war.
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) CIA’s OTS obtained data on the use of the

proposed EITS and their potential long-term psychological effects on .
~detainees. OTS input was based in part on information solicited from

a number of psychologists and knowledgeable academics in the area
of psychopathology

OTS also solicited input from DoD/Joint
Persormel Recovery Agency (JPRA) regarding techniques used in its
SERE training and any subsequent psychological effects on students.
DoD/JPRA concluded no long-term psychological effects resulted
from use of the EITs, including the most taxing technique, the
waterboard, on SERE students.3¢ The OTS analysis was used by OGC
in evaluating the legality of techniques.

35. (Ts§ | ) Eleven EITs were proposed for adoption
in the CTC Inten ogation Program. As proposed, use of EITs would
be subject to a competent evaluaton of the medical and psychological
state of the de:amee The Agency eliminated one proposed
techmique—38 { | —after learning from Do that this could

delay the leg zal review. Tfollowmg textbox identifies the 10 EITs
the Agency descmbed. to Do].

——

14 ‘(’S)\ According to individuals with authoritative knowledge of the SERE program, the
waterboard was used for demonstration purposes on a very small number of students in a class.

Bxcepl for Navy SERE fraining, use of the waterboard was discontinued because of its dramatic
effect ary the students who were subjects.
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Enhanced Interrogation Techniques

The attention grasp consists of grasping the detainee with both hands, with one
hand on each side of the collar opening, in a controlled and quick motion. In the
same motion as fhe grasp, the detainee is drawn toward the interrogator.

During the walling techrdque, the defainee is pulled forward and then quickly and
firmly pushed into a flexible false wall so that his shoulder blades hit the wall. His
head and neck are supported with a rolled towel to prevent whiplash.

The facial hold is used to hotd the detainee’s head tmmobile. The interrogator
places an open palm on either side of the detainee’s face and the inlerrogator’s
fingertips are kept well away from the detainee’s eyes.

With the facial or insult slap, the fingers are slightly spread apart. The
interrogator’s hand rakes contact with the area between the tip of the detainee’s
chin and the bottom of the corresponding earlabe.

In cramped confinement, the detainee is placed in a confined space, typically a
small or large box, which is usually dark. Confinement in the smaller space lasts
no mozre than two howrs and in the larger space it can last up fo 18 hows.

Insects placed in a confinement box involve placing a harmless insect in the box
with the detainee. ‘

During wall standing, the detainee may stand about 4 to 5 feet from a wall with
his feet spread approximately to his shoulder width. His arms are stretched out in
front of him and his fingers rest on the wall to support all of his body weight. The
detaimee is not allowed to reposition his hands or feel.

The application of stress positions may include having the defainee sit on the floor
with his legs extended straight out in front of him with his arms raised above his
head or kneeling on the floor while leaning back at a 45 degree angle.

Sleep deprivation will not exceed 1T days at a Hme.

The application of the waterboard technique mvolves binding the detainee to a
bench with his feet elevated above his head. The detainee’s head is immobilized
and an interrogator places a cloth over the detainee's mouth and nose while

pouring water onto the cloth in a controlled manner. Airflow is restricted for 20 t0 |

40 seconds and the technique produces the sensation of drowning and suffocation.

M B
TOPSECRETL/
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DoJ LEGAL ANALYSIS

36. (T€ CIA’s OGC sought guidance from Do
egardin the legal bounds of EITs vis-a-vis individuals detained
e | The ensuing legal opinions focus on
the Convention Against Torture and Other Cruel, Inthumane and
Degrading Treatment or Punishment (Torture Convention)
especially as implemented in the U.5. criminal code, 18 1.5.C. 2340-
2340A.

37. (U//FQUO) The Torture Conventon specificaily prohibits
"torture,” which it defines in Article 1 as:

-any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or
a third person, or for any reason based on diserimination of any
kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public offidal
or other person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or incidental to
lawiul sanction. {Emphaqw added.]

Article 4 of the Torture Convention provides that states party to the
Convention are to ensure that all acts of "torture” are offenses under
their criminal laws. Article 16 additionally provides that each state
party "shall undertake to preventin any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or
punishment which do not amount to acts of torture as defined in
Arficle 1.

5y FOUO) Adept&d 10 December 1984, 5. Treaty Dac. No. 100-20 (1988) 1465 UN.TS. 85
{entered into force 26 June 1987). The Torhure Convention entered inlo force for the United States

on 20 November 1994,
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38. (U//BOUQ) The Torture Convention applies to the United
States only in accordance with the reservations and understandings
made by the United States at the time of ratification.’® As explained
to the Senate by the Execufive Branch prior to ratification:

Article 16 is arguably broader than existing U.5. law. The phrase
“cruel, inhuman or degrading treatment or punishment” is a
standard formula in international instruments and is found in the
Universal Declaration of Human Rights, the International Covenant

- on Civil and Political Rights, and the Buropean Convention on
Huwman Rights. To the extent thé phrase has been interpreted in the
context of those agreements, "cruel” and "inhuman” treatment or
punishment appears to be roughly equivalent to the treatment or
punishment barred in the United States by the Fifth, Eighth and
Pourteenth Amendments. "Degrading” treatment or punishment,
however, has been interpreted as potentially including freatment
that waould probably not be prohibited by the U.5. Constitution.
[Citing a ruling that German refusal to recognize individual’s
gender change might be considered "degrading” treatment.] To
malke clear that the United States construes the phrase to be
coextensive with its constitutional guarantees against cruel,
uwnusual; and inhumane treatment, the following understanding is
recommended:

“The United Slates understands the term ‘cruel, inhuman or
degrading reatment or punishment,’ as used in Article 16 of
the Convention, to mean the cruel, unusual, and inhumane
freatment or gunishment prohibited by the Fifth, Eighth
and/or Fourteenth Amendments to the Constitution of the
United States."!” {Emphasis added.]

16 (U} Vierna Convention on the Law of Treaties, 23 May 1969, 1155 UNT.5. 331 (entered into
force 27 January 1980). The United States is not a party to the Vienna Convention on t'r'*anes but
it generally regards its provisions as customary international law.

17 (U//FOUD) 5. Treaty Doc. No. 100-20, at 15-16.

17
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39. (U//FOUQ) In accordance with the Convéﬁtim, the
United States criminalized acts of torture in 18 U.S.C. 2340A(a),
which provides as follows:

Whoever outside the United States comunits or attempts to comunit
torture shall be fined under this title or irprisoned not more than
20 years, or both, and if death results to any person from conduct
prohibited by this subsection, shall be punished by death ox
imprisoned for any term of years or for life.

The statute adopts the Convention definition of "torture” as "an act
committed by & person acting under fhe color of law specifically
intended to inflict severe physical or mental pain or suffering (other
than pain or suffering incidental to lawful sanctions) upon another
person within his custody or physical control."18 "Severe physical
pain and suffering” is not further defined, but Congress added a
definition of "severe mental pain or suffering:"

[Tlhe prolonged mental harn caused by or resulting from-—

{A) the intehﬁonal inflichon or threatened infliction of severe
physical pain or suffering;

(B) the administration or application, or threatened
administration or application, of mind-altering substances or
other procedures calculated to disrupt profoundly the senses or
the personality;

{C) the threat of imrainent death; or

(D) the threat that another person will imminently be subjected
to death, severe physical pain or suffering, or the administration
or application of mind-altering substances or other procedures
caleulated to disrupt profoundly the senses or personality. .. 19

These statutory definitions are consistent with the understandings
and reservations of the United States to the Torture Convention.

18 (U7 /BOUO) 18 US.C.2340(1).
19 (U//FOUQ) 18 US.C. 234002).
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40. {U//FOUO) Do has never prosecuted a violation of the
torture statute, 18 U.5.C. §2340, and there is no case law construing
its provisions. OGC presented the results of its research into relevant
issues under U.S. and international law to Do]’s OLC in the sumumer
of 2002 and réceived a preliminary summary of the elements of the
torture statute from OLC in July 2002, An unclassified 1 August 2002
OLC legal memorandum set out OLC's conclusions regarding the
proper interpretation of the torture statute and concluded that
"Section 2340A proscribes acts inflicting, and that are specifically
intended to inflict, severe pain or suffering whether mental or
physical."20 Also, OLC stated that the acts must be of an "extreme
nature” and that "certain acts may be cruel, inhuman, or degrading,
but still not produce pain and suffering of the requisite mtensx‘cy to
fall within Section 2340A’s proscription against torture.” Further
- describing the requisite level of intended pain, OLC stated:

Physical pain amounting to torture must be equivalent in intensity
to the pain accompanying serious physical injury, such as organ
failure, impairment of bodily function, or even death, For purely
mental pain or suffering to amount to torture under Section 2340, it
mmust result in significant psychological harm of significant
duration, e.g., lasting for months or even years. !

OLC determined that a violation of Section 2340 requires that the
infliction of severe pain be the defendant's “precige objective.” OLC.
also concluded that necessity or self-defense might justify
interrogation methods that would otherwise violate Section 2340A.2
The August 2002 OLC opinion did not.address whether any other
provisions of U.S. law are relevant to the detention, treatment, and
interrogation of detainees outside the United States.

20 (U//POUQ) Legal Memotandur, Re: Standards of Conduct for Iruerragation under
18 U.8.C. 234023404 (1 August 2002).

21 (U//POUQY Mid., p. 1.
22 (u//FQUO) Thid,, p. 39.
23 U/ /FOUC) OLC's analy ysis of the torture statute was guided in part by judicial decisiors

under the Torture Victims Protection Act (TVPA) 28 US.C. 1350, which provides a tort remedy y
for victims of torhure. OLC noted Ghat the courts in this context have looked at the entire course
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41. (U//FOUQ) A second unglassified 1 August 2002 OLC
opinion addressed the international law aspects of such
interrogations 2t This opinion concluded that interrogation methods
that do not violate 18 U.S.C. 2340 would not violate the Torture
Convention and would not come within the jurisdiction of the

International Criminal Court.

42. (1 b In addition to the two unclassified
opinions, OLC produced another legal opinion on 1 August 2002 at
the request of CIA25 (Appendix C) This opinion, addressed to
CEA’s Acting General Counsel, discussed whether the proposed use
of BITs in interrogating Abu Zubaydah would violate the Title 18
prohibition on torture. The opinion concluded that use of EITs on
Abt Zubaydah would not violate the torture statute because, among
other things, Agency personnel: (1) would not spemfxcaﬂy intend to
inflict severe pain or suffering, and (2) would not in fact inflict severe
pain or suffering.

This OLC opinion was based upon
specific repry esentations by CYA concerning the marmer in which EITs
would be applied in the interrogation of Abu Zubaydah. For
example, OLC was told that the EIT "phase” would likely last "no
more than several days but could last up to thirty days.” The EITs
would be used on "an as-needed basis" and all would not necessarily
be used. Further, the EITs were expected to be used "in some sort of
escalating fashion, culminating with the waterboard though not
necessarily ending with this technique.” Although some of the ElTs

S o

of conduct, although a single incident could constitute torture. OLC also noted that courts may
be willing to find a wide range of physical pain can rise to fhe level of "severe pain and
suffering.” Ultimately, however, OLC concluded that the cases show that only acts "of an
extreme nature have been redressed under the TVPAs civil remedy for torhure.” White House
Counsel Memorandum at 22 - 27.

24 (U7 /FOUO) OLC Opinion by John C. Yoo, Deputy Assistant Attorney General, OLC
{1 August G07).

25 T A Mewmorandum for Jobn szo, Acting General Counsel of the Central .
Intelligence Agenc}, "Interrogation of al Qaida Operative” (1 August 2002) at 15. :




might be used more than once, "that repetition will not be substantial
because the techniques generally lose their effectiveness after several
repetitions.” With respect to the waterboard, it Was_eXplained that:

. .» the individual is bound securely to aninclined bench . ... The
individual’s feet are generally elevated. A cloth is placed over the
forehead and eyes. Water is then applied to the cloth ina
controlled manner. As this is done, the cloth is lowered until it
covers both the nose and mouth. Once the cloth is saturated and
completely covers the mouth and nose, the air flow is slightly
restricted for 20 to 40 seconds due to the presence of the cloth. This
causes an increase in carbon dioxide level in the individual’s blood.
This increase in the carbon dioxide level stimulates increased effort
to breathe. This effort phus the cloth produces the perception of
“suffocation and incipient panic,” i.e., the perception of drowning.

The individual does not breathe water into his lungs. During those

‘ 20 to 40 seconds, water is continuously applied from a height of {12
to 24] inches, After this period, the cloth is lifted, and the
individual is allowed to breathe unimpeded for three or four full
breaths. The sensation of drowning is immediately relieved by the
removal of the cloth. The procedure may then be repeated. The
water is usually applied from-a canteen cup or small watering can
with a spout. . . . [Tlhis procedure triggers an automnatic
physiclogical sensahon of drowning that the individual cannot
contral even though he may be aware that he is in fact not
drowning. (1]t is likely that this procedure would not last more
than 20 minutes in any one application,

Finally, the Agency presented OLC with a psychological profile of
Abu Zubaydah and with the conclusions of officials and
psychologists associated with the SERE program that the use of EITs
would cause no long term mental harm. OLC relied on these
representations to support its conclusion that no physical harm or
prolonged mental harm would result from the use on him of the
ElTs, including the waterboard.

{ 26 s/ E sy According to the Chief, Medical Services, OMS was neither consulted nor
involved | m the uutza‘ analysis of the risk and benefits of BiTs, nor provided with the UTS report
cited in the OLC opinion. In retraspect, based on the OLC extracts of the OTS report, OMS
contends that the reported sophistication of the preliminary EIT review was exaggerated, at least
as it related to the waterboard, and that the power of this EIT was appredably overstated in the
teport. Purthermore, OMS contends that the expertise of the SERE psychologist/interrogators on

21
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44. {TE} ) OGC continued to consult with DoJ as the
CTC Interrogation Program and the use of EITs expanded beyond the
interrogation of Abu Zubaydah. This resulted in the production of
an undated and unsigned document entitled, "Legal Principles
Applicable to CIA Detention and Interrogation of Captured
Al-Qa’ida Personnel."? According to OGC, this analysis was fully
coordinated with and drafted in substantial pari by OLC. In addition
to reaffirming the previous conclusions regarding the torture statute, -
the analysis concludes that the federal War Crirnes statute, 18 US.C.
2441, does not apply to Al-Qa'ida because members of that group are
not entifled to prisoner of war status. The analysis adds that "the
[Torture] Convention permits the use of [cruel, inhuman, or
degrading freatment} in exigent circumstances, such as a national
emergency or war." It also states that the interrogation of Al-Qa’ida
members does not violate the Fifth and Fourteenth Amendments
because those provisions do not apply extraterritorially, nor does it
violate the Bighth Amendment because it only applies to persons
upon whom criminal sanctions have been imposed. Fnally, the
analysis states that a wide range of EITs and other techniques would
not constitute conduct of the type that would be prohibited by the
Fifth, Fighth, or Fourteenth Amendments even were they to be
applicable:

- The use of the following techniques and of comparable, approved
techniques does not violate any Federal statute or other law, where
the CIA interrogators do not specifically intend to cause the
detainee to undergo severe physical or mental pain or suffering
(Le., they act with the good faith belief that their conduct will not
cause such pain or suffering): isolation, reduced caloric intake (50
long as the amount is calculated to maintain the general health of
the detainees), deprivation of reading material, loud music or white

the waterboard was probably misrepresented at the time, as the SERE waterboard experience is
so different from the subsequent Agency usage as to make it almost irretevant. Consequently,
according to OMS, there was no g prior reason to believe that applying the waterboard with the
frequency and intensity with which it was used by the psychologist/interrogators was either
efficacious or medically safe.

“Legal Principles Applicable to C1A Detention and Interrogation of
Captured Al-Qa‘ida Personnel," attached tof

TO “RET
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noise (at a decibel level calculated to avoid damage to the
detainees’ hearing), the attention grasp, walling, the facial hold, the
facial slap (insult slap), the abdominal slap, cramped confinement,
wall standing, stress positions, sleep deprivation, the use of
diapers, the use of harmless insects, and the water board.

According to OGC, this analysis embodies Do agreement that the
reasoning of the classified 1 August 2002 OLC opinion extends
beyond the interrogation of Abu Zubaydah and the conditions that
were specified in that opinion.

NOTICE TO AND CONSULTATION WITH EXECUTIVE AND CONGRESSIONAL
OFFICIALS

) At the same time that OLC was revzewmg
the Iegahiy of EITs in the summer of 2002, the Agency was consulting

‘with NSC policy staff and senior Administration officials. The DCI
briefed appropriate senior national security and legal officials on the
proposed ElTs, In the fall of 2002, the Agency briefed the leadership
of the Congressional Intelligence Oversight Committees on the use of
both standard techniques and ElTs.

, D In early 2003, CIA officials, at the urging
of the General Counsel, continued to inform senior Administration
officials and the leadership of the Congressional Oversight
Committees of the then-current status of the CTC Program. The
Agency specifically wanted to ensure that these officials and the
Committees continued to be aware of and approve CIA’s actions.
The General Counsel recalls that he spoke and met with White House
Counsel and others at the NSC, as well as Do]'s Criminal Division
and Office of Legal Counsel beginning in Decermber 2002 and briefed
them on the scope and breadth of the CTC’s Detention and
Interrogation Program.

Representatives of the DO, in the
presence of the Director of Congressional Affairs and the General
Counsel, continued to brief the leadership of the Intefligence
Oversight Comrmittees on the use of EITs and detentions in February




and March 2003. The General Counsel says that none of the

participants expressed anry concern about the techniques or the
Program.

48. (Tsh i) On 29 July 2003, the DCI and the General
Coumnsel provzded a detailed briefing to selected NoC Principals on
" CIA’s detention and interrogation efforts involving "high value
detainees,” to include the expanded use of EITs.28 Accordingtoa
Memorandum for the Record prepared by the General Counsel
following that meeting, the Attorney General confirmed that Do
approved of the expanded use of various EITs, including mulfiple
applications of the waterboard.2® The General Counsel said he
believes everyone in attendance was aware of exactly what CIA was
doing with respect to detention and interrogation, and approved of
the effort. According to OGC, the senior officials were again briefed
regarding the CTC Program on 16 September 2003, and the
Intelligence Comunittee leadership was briefed again in Sepfember
2003. Again, according to OGC, none of those involved in these
briefings expressed any reservations about the program.

GUIDANCE ON CAPTURE, DETENTION, AND INTERROGATION

Guidance and i—rammg are fundamental
1o the success and integrity of any endeavor as operationally,
politically, and legally complex as the Agency’s Detention and
Interrogation Program. Scon after 9/11, the DDO issued gitidance on
for the capture of terrorist tar -

y The DCI, in January 2003 approved
formal * Guldelmes on Confmemen{: Conditons for CIA Detainees”
(Appendix D} and "Guidelines on Interrogations Conducted

3 (U/ /FOUO) |
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fAppendix Bl which are discussed 'i'c'}w-' Moar
to the DCI Guidelines, Headquarters provided guidance viz infermal
briefings and electronic ¢ *Qmmun;xamm, to include ml\ :

Headquarters, to the field.

. : In November 20012, CTC mmat d fraing
courses for individuals nv olved in mterrogahar*{s '
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DCI Confinement Guidelines

57. | Before January 2003, officers assigned to
manage detention fauhh{."% dwdaed a.nd;m ©lemented conlinem
condition wr@cedures '

| The January 2003
1ement for CIA

DCI Guidelines Q‘the conditions o
detainees held in .e.tentio facilities




(hey rust

review the Gmdebneband sign an a»::}mmxfledgmem t they have

The DCT Guidelines specity legal
"minimums” and require that "due pmvmum must be taken to protect
the health and safety of all C1A detaineas.” The Guidelines do not
require that conditions of confinement at the detenlion facilities
conform ta U.S. prison or other standards. At a minimum, however,
detention facilities are to provide basic levels of medical care:

Further, the guidelines provide that:

S
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DCI Interrogation Guidelines

60. (S77NE)_Prior to January 2003, CTC and OGC
disseminated guidance via cables, e-mail, or orally on a case-by-case
basis to address requests to use specific interrogation techniques.
Agency management did not require those involved in interrogations
to sign an acknowledgement that they had read, understood, or
agreed. to comply with the guidance provided. Nor did the Agency
maintain a comprehensive record of individuals who had been
briefed on interrogation procedures.

Interrogation Guidelines require that all persoel directly engaged
in the interrogation of persons detained have reviewed these
Guidelines, received appropriate training in their implementation,
and have completed the applicable acknowledgement.

62. (S7/9AE). The DCI Interrogation Guidelines define
"Permissible Interrogation Techniques" and specify that "unless
otherwise approved by Headquarters, CIA officers and other
personnel acting on behalf of CIA may use only Permissible
Interrogation Technigues. Permissible Interrogation Techniques
consist of both (a) Standard Techniques and (b) Enhanced




Techniques." EITs require advance approval from Headquarters, as
do standard techniques whenever feasible. The field must document
the use of both standard tecméques and ElTs.

~ The DCI Intermgatmn Guidelines define
“standard m%erroga’non tec}mzques as techniques that do not
incorporate significant physical or psychological pressure. These
techniques include, but are not limited fo, all lawful forms of
questioning employed by U.S. law enforcement and milifary
interrogation personnel. Among standard interrogation technigues
are the use of isolation, sleep deprivation not fo exceed 72 hours
reduced caloric intake (so long as the amount is calculated to
maintain the general health of the detainee), deprivation of reading
.material, use of loud music or white noise (at a decibel level
calculated to avoid damage to the detainee’s hearing), the use of
diapers for imited periods (generally not to exceed 72 hours g
- and moderate
tion Guidelines donot
specifically prohibit mplovzsed actions. A CTC/Legal officer has
said, however, that no one may employ any technique outside

specifically identified standard techniques without Headquarters
approval.

64. L @B EC1Ts include physical actions and are
defined as "’ceehmques that do mcorporate physical or psychological
pressure beyond Standard Techniques.” Headquarters must approve
the use of each specific EIT in advance. ElTs may be employed only
by trained and certified interrogators for use with a specific detainee

and with appropriate mechcal and psychological monitoring of the
process.s

33 ?S)\The 15 approved EITs are described In the textbox on page 15 of this Review.

. . According to the General Coursel, in late December 2003, the period for
sleep depnvatxen was recuced to 48 hours.
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Medical Guidelines

Fg) B Ovs prepared draft guidelines for
v medmal and ps chologlcal suppott to detamee mterrogatxons

In November 2002, S8 :
8 initiated a pilot running of a Ww—week

Interrogator Trammg Course designed to train, qualify, and certify

individuals as Agency interrogators3” Several CTC officers,

36 (U//AIUQY A 28 Masch 2003 Lotus Nole from C/CTC/ Legal advised Chief, Medical

Services that the "Seventh Floor” "would need to approve the promulgation of any further formal
guideﬁnes .. Fornow, therefore, let’s remain at the discussion stage. . .

.-
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including a former SERE instructor, designed the curriculum, which
included a week of classroom instruction followed by a week of
"hands-on” training in ElTs, @

R R | Ornce cerfified, an
interrogator is deemed quali . aton
employing ElTs s '




Students
completing the Interrogation Course are reqimted to sign an
acknowledgment that they have read, understand, and will comply
with the DCI’s Interrogation Guidelines.

69. (TS ) InJune 2@83 CTC established a debxiefing
course for Agency subs tantive experts who are involved in questioning
detainees after they have undergone interrogation and have been
deemed "compliant.” The debriefing course was established to train
non-interrogators to collect actionable intelligence from high value

- detainees in CIA custody. The course is intended to familiarize
non-interrogators with key aspects of the Agency interrogation
Program, to include the Program’s goals and legal authorities, the DCI
Interrogation Gmdeimes; a.nd the roies and res ’nsxbz}mes of all who

AND INTERROGATION GPERATIONS AT
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olergist/interrogators|
i

B lcd cochanterrogation of Abu Zubavidab and A-Nashind
where EITs were used. The psvehologist/ interrogators conderred
. L oo members before vach intertogation
ogical evaluations were performed by @8 :
- Josychologists. B .

sessio Psychol

111 procee

| the necessary Headquarters authorization.
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interrogation of Al-Nashiri continued through 4 December 2002, g

psychologist/mterrogators began Al-Nashiri’s interrogation using
EITs immediately upon his arrival. Al-Nashiri provided lead
information on other terrorists during his first day of interrogation.
On the twelfth day of interrogation 8 sychologist/
interrogators administered two applications of the waterboard to

Al-Nashiri during two separate interrogation sessions. Enhanced

77. (TS ) Headquarters had infense interest in
ing abreast of all aspects of Abu Zubaydah's interrogationfgh
i including compliance with the guidance provided to the
site relative to the use of EITs. Apart from this however, and before
the use of EITs; the interrogation teams decided to
videotape the intervogation sessions. One initial purpose was to
ensure a record of Abu Zubaydah's medical condition and treatment
should ke succumlbr to his wounds and questions arise about the
medical care provided to him by CIA. Another purpose was to assist
in the preparation of the debriefing reports, although the team
advised CTC/Legal that they rarely, if ever, were used for that
purpose. There are 92 videotapes, 12 of which include EIT
applications. An OGC attormey reviewed the videotapes in
November and December 2002 to ascertain compliance with the
August 2002 Dof opinion and compare what actually happened with
what was reported to Headquarters. He reported that there was no
deviation from the DoJ guidance or the written record.

OIG reviewed the videotapes, logs, and
‘ §in May 2003. OIG identified 83 waterboard
- applications, most of which lasted less than 10 seconds. ! B




1 interrogation vid eotapes to
blank. Two others were blank-except for one or two minutes of
recording. Two others were broken and could not be reviewed. OIG
compared the videotapes tof] | logs and cables and identified
& 21-hour period of time, Wthh included two waterboard sessions,
that was not captured on the videotapes.

OIG's review of the videotapes revealed
that the Waterboard technique employed at I v as different
from the technique as described in the DoJ opinion and used in the
SERE training, The difference was in the manner in which the
detainee’s breathing was obstructed. At the SERE School and in the
DoJ opinion, the subject’s airflow is disrupted by the firm application
of a damp cloth over the air passages; the interrogator applies a small
amount of water to the cloth in a contrelled manner. By contrast; the
Agency interrogatorigy Hcontinuously applied large volumes
of water to a cloth that covered the detainee’s motth and nose. One of
the psychologists/interrogators asknowledged that the Agency’s use
of the technique differed from that used in SERE training and
explained that the Agency’s technique is different because it is "for
real” and is more poignant and convincing.

Ji8 September 2003

 During this ’ume, Headquarf:ers issued

“the formal DCI Ccnﬁneent Guidelines, the DCI Interrogation
Guidelines, and the additional draft guidelines specificaily




addressing requirements for OMS personnel. This served to
strengthen the comumand and control exercised over the CTC
Program.

Background and Detainees

TorseensT/ i
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Guidance Prior to DCI Guidelines

: 89. .
- the Agenc Was rovxdmg egal and ope;:atlonal

Dbriefings and cablesiﬂiat contained Headquarters’
guidance and discussed the torture statute and the Dof legal opinion.
CTC had also es%abhshed a precedent of detailed cables between

. 8 and Headquarters regarding the

mterroga‘aon and debmefmg of detainees. The written guidance did
not address the four standard interrogation techniques that,
according to CTC/Legal, the Agency had identified as early as
November 20024 Agency personnel were authorized to employ
standard interrogation techniques on a detainee without
Headquarters’ prior approval. The guidance did not specifically

43757'7‘-2\151:{'116 four standard interrogation techniques were: (1) sleep deprivation net to
exceed 72 hours, (2) continual use of ight or darkness in a cell, {3} loud music, and (4) white noise
{background hum).




address the use of props to imply a physical threat to a detainee, nor
did it specifically address the issue of whether or not Agency officers
could improvise with any other technigues. INo formal mechanisms
were in place to ensure that personnel going to the field were briefed
on the existing legal and policy guidance.

Specific Unauthorized or Undocumented Techniques

) This Review heard allegations of the use
of unauthorized techmques . £ The most significant, the
handgun and power drill incident, discussed below, is the subject of a
separate OIG investigation. In addition, individuals interviewed
during the Review identified other techniques that caused concem
because Dof had not specifically approved them. These included the
making of threats, blowing cigar smoke, employing certain stress
positions, the use of a stiff brush on a detainee, and stepping on a
detainee’s ankle shackles. For all of the instances, the allegations
were disputed or too ambiguous to reach any authoritative
determination regarding the facts. Thus, although these allegations
are ilustrative of the nature of the concerns held by individuals
associated with the CTC Program and the need for clear guidance,
they did not warrant separate investigations or administrative action.

Handgun and Power Drill

91. ,
whose purpose it was to interro
Zubaydah, initially staffed

: nterrogation team members,
sate Al-Nashiri and debrief Abu

. {| The interrogation team.
continued EITs on Al-Nashiri for two weeks in December 2002 iite
they assessed him to be "compliant.” Subsequently, CTC officers at
Headquarters g8 L W centa
senior operaﬁons officer (t:he debmefer)
to debrief and assess Al-Nashiri.

92, S he debriefer assessed Al-Nashiri as
withholding informa tlon at which poin reinstated

 hooding, and handcuffing. Sometime between -

41




28 December 2002 and 1 January 2003, the debriefer used an
untoaded semi-automatic handgun as a prop to frighten Al-Nashiri
into disclosing information#* After discussing this plan wi
I ihe debriefer entered the cell where Al-Naghiri sat shackled and
racked the handgun once or twice close to Al-Nashiri’s head# On
what was probably the same da the debriefer used a power drill to
frighten Al-Nashiri, WithFIEEEE concent, the debriefer entered
the detainee’s cell and 1evved the dxill while the detainee stood

naked and hooded. The debriefer did not touch Al-Naghiri with the
power drill.

93. (S © | nd debriefer did not request
authorization or report the use of these unauthorized techniques fo
s. However, in January 2003, newly arrived TDY officers
ho had leained of these incidents reported them to
. OIG investigated and referred its findings to the
Criminal Division of DoJ. On 11 Septertiber 2003, DoJ declined to
prosecute and turned these matters over to CIA for disposition.

These incidents are the subject of a separate OIG Report of
Investigation.46

Threats

94. (%3, During another mczdent
same Headqua}:ters debriefer, accozdmg to afffil :
was present, threatened Al-Nashiri by saying that if he dxd not talk,

"We could get your mothex in here, and, "We can bring your famﬂy
in here h -1

44 (57905 This individual was not a trained interrogator and was nwt authorized fo use EITs.

(U //FQUO) Racking is a mechanical procedure used with firearms to chamber a bullet or
simulate a bullet being chambered. '

46 PSAUNE) Unauthorized Interrogation Techniques

42




sexually abusing female relatives in front of the detainee. The
debriefer denied threatening Al-Nashiri through his family. The
debriefer also said he did not explain who he was or where he was
from when talking with Al-Nashiri. The debriefer said he never said

if any mg e happens in the United States, "We're going to kill
yaur children." According to the mﬁerm ator, one of e .

With respect to the report
that report did not

mdxcaf@ Ehat the law had beenvmlated

Smoke

mﬁemogator ad rmtted at n December 2002, he and another
o moked cigars and blew smoke in
Al-Nashiri's face during an interrogation. The interrogator claimed
they did this to "cover {:he stench" in the room and to help keep the
interrogators alert late at night. This interrogator said he would not
do this again based on "perceived criticism." Another Agency
interrogator admitted that he also smoked cigars during two sessions
with Al-Nashiri to mask the stench in the room. He claimed he did
not deliberately force smoke into Al-Nashiri’s face.




Stress Positions

97. ﬁq OIG received reports that interrogation
team members employed potentially injurious stress positions on
Al-Nashiri. Al-Nashiri was required to kneel on the floor and lean
back. On at least one occasion, an Agency officer reportedly pushed
ALNashn: backward while he was in this stress posifi nother
'said he had to intercede afterf @ -
xpresseci concern that Al-Nashiri's arms mlght e
dislocated from his shoulders. SIS doxplained that, at the time,
the interrogators were attemptmg to put Al-Nashiri in a standing
stress position. Al-Nashiri was reportedly lifted off the floor by his
arms while his arms were bound behind his back with a belt.

Stiff Brush and Shackles

s ! inierrogator reported that
he minessezi other techmques used on Al-Nashiri that the

“interrogator knew were not specifically approved by DoJ. Thege

included the use of a stiff brush that was intended to induce pain on
Al-Nashiri and standing on Al-Nashiri’s shackles, which resulted in
cuts and bruises. When questioned, an interrogator who was at
cknowledged that they used a stiff brush to bathe
Al-Nashiri. He described the brush as the kind of brush one uses ina
bath to remove stubbom dirt. A CTC manager who had heard of the
incident attributed the abrasions on Al-Nashiri’s ankles to an Agency
officer aeadentaﬂy stepping on Al-Nashiri’s shackles while
repositioning him into a stress position.

Waterboard Technique

: £ " B The Review determined that the
mterrogators useci ’the waterboard on Khalid Shaykh Muhammad in
a manner inconsistent with the SERE application of the waterboard
and the description of the waterboard in the DoJ OLC opinion, in that
the technique was used on Khalid Shaykh Muhammad a large
number of times. According to the General Counsel, the Attorney




General acknowledged he is fully aware of the repefifive use of the
waterboard and that CIA is well within the scope of the Doj opinion
and the authority given to CIA by that opinion. The Attorney
Gereral was informed the waterboard had been used 119 times or a
single individual.

Cables indicate that Agency
_ j2pplied the waterboard techm uelo
‘Khahd%a khM L e
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informexd us that it
In any one application.
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P oihe ULC opmon dated 1 August 2007 siates. oo hvoe alin arally
is bkaly thal this procedure {walervard] would notlast more [hay 2
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Interrogators are required to sign a statement crf‘fiii they have
read and understand the contents of the folder. B
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Jwas but

- B Agency activity in
that involved the use of mterrogatmn techniques that .
Do andHeaﬁquarters had notapproved. Agency personnel
reported a range of improvised actions that interrogators and
debriefers reportedly used at that time to assist in obtaining
information from detainees. The extent of these actions is illustrative
of the consequences of the lack of clear gméance ai that fime and the
Agency’s insufficient attention to mterrogaf:mns ig .

165,
two incidents: G . _ - P e
and the death of a detamee at a military base in Northeasﬁ
Afghanistan {discussed further in paragraph 192). These two cases
presented facts that warranted criminal mvesttgatlons Some of the
techniques discussed below were used withgh e
further addressed in connection with a Repcr :
In other cases of undocumented or unauthotized t*echmques, the facts
are ambiguous or less serious, not warranting further investigation.
Some actions discussed below were taken by employees or
contractors no longer associated with the Agency. Agency
management has also addressed administrafively some of the actions.

ete opened separate investi , ations’ into

Pressure Points
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facing the sh&akle.d detamee, reportedly watched his eyes to the point
that the detainee would nod and start to pass out; then, f:he

acknowledged to OIG that he laid hands
on the detainee and may have made him think he was going to lose

consciousness. Th lalso noted that he ha
years of experience debriefing and interviewing people and until
recently had never been instructed how to conduct interrogations.

168. (\]7‘%{5) CIC maﬂagemeixt is now aware of this reported

. mc1dent the severity of which was disputed. The use of pressure

and hzzd ot been, authorized, and CTC has advised the
‘ that such actions are not authorized,

- Mock Executions

etween Septembe;t anci Ocsober 2002
fire a handgun outside the interrogation room while the debriefer
was inferviewing inee who was thought to be withholding .
information s 1 staped the incident, which included
screaming and y\, ing outside the cell by other CIA officers an

guards. When the guards moved the detainee from theinterrogation
room, they passed a guard who was dressed as a hooded detainee,
lying motionless on the ground, and made to appear as if he had
been shot to death.




detainee to cooperate, he toldfg :
in front of the defainee to scare him. The debriefer said he did not
believe he was requlred to notify Headquarters of this technique,
citing the earlier, unreported mock execution]

execution” in the first days tha QI a5 open. Accordmg to the
the technique was hzs idea but was not effective
because it caine across ag being staged. It was based on the concept,
from SERE school, of showing something that looks real, butis not.
Thel _ #recalled thata particular CTC interrogator later
toid Eum ab out employmg a mock execution technique, Th
i did not know when this incident occurred or if it was
succe&sﬁil He viewed this technique as ineffective because it was not
believable.




Reportedly, a detainee who witnessed the "body” in the affermath of
the ruse "sang like a bird."

November 2002. Reportedly, the firearm was discharged outside of
the bmldmg, anci it was dcme because the zietame reportedly

of & similar act occm:rmg

Use of Smoke

{an interrogator, the ofﬁcer, who does not
b smoke from a thin cigarette/cigar in the detainee’s
face for about five minutes detainee started f:alking 50 the

quesﬁoned numerous personnel who had workedy

the use of smoke as a technique. None reported emy knowledge of
the use of smoke as an interrogation technique.

176. {

dmitted pso used soe
inhalation fechniques on detainees to make them ill to the point
where they would start to “purge.” After this, in a weakened state,

72
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information 70 B cnicd ever physu’:all}
abusing detairiees or knowmg anyone who has.

Use of Cold

178. :
detainee was bemg mtermgate o
Prior to proceeding with any of the pro osed methods, .
officer responsible for the detameehrequesnng
Headquarters authority to employ a prescribed interrogation plan
over a two-week period. The plan included the following:

Physical Cornfort Level Deprivation: With use ofa window air

conditioner and a judidous provision/deprivation of warm
_clothing /blankets, believe we can {nereage [the detainee’s] physical

discomfort level to the point where we may lower his

mental /trained resistance abilities.

i CTC/Legal responded and advised, " [Claution must be used when
employing the air conditioning /blanket deprivation so that [the
detainee’s] discomfort does not lead to a gerious ﬂbess or worse."

e 70 7 This was substantiated in part by the CIA officer who participated in this act with the
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' Many of the officers interviewed about
the use of cold showers as a technique cited that the water heater was
inoperable and there was no other recourse except for cold showers.
Toxplained that if a detainee was

cooperaﬂve, he would be given a warm shower. He stated that when
a detainee was uncooperative, the mtertogaters accomplished two
goals by combining the hygienic reason for a shower with the
unpleasantness of a cold shower.

left in a cold room, shaclded and naked,
until he demonstrated cooperation.

- 185. When asked in February 2003, if cold
was used as an mtermganon techmique, the esponded,
"not per se." He explained that physical and environmental
discomfort was used to encourage the detainees to improve their
environment. il i ihbserved that cald is hard to define. He
asked rhetomca}ly, "How cold is Cold’? ch cold is life threatening?”

B8 Although the DCT Guidelines do not
mention cold as a f:edmlque, the September 2003 draft CMS
Guidelines on Medical and Psychological Support to Detainee
Interrogations specifically identify an "uncomfortably cool
environuient” as a standard interrogation measure. (Appendix F)
The OMS Guidelines provide detailed instructions on safe
temperature ranges, including the safe temperature range when a
detainee i5 wet or unclothed.
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officer introduced
this f:echmque to the facility. Dousing involves laying a detainee
down on a plastic sheet and pouring water over him for 10 fo

15 minutes. Another officer explained that the room was maintained -
at 70 degrees or more; the guards used water that was at room
temperature while the interrogator questioned the detainee.

188.

e Sought penmssmn from

o employ specific techniques for a number of detainees,
Included in the list of requested techniques was water dousing.”?
Subsequent cables reported the use and duration of the techniques by
detainee per interrogation session.”® One certified interrogator,
noting that water dousing appeared to be a most effective technique,
requested CTC to confirm guidelines on water dousing. A return
cable directed that the detainee must be placed on a towel or sheet,
may not be placed naked on the bare cement floor, and the air

temperature must exceed 65 degrees if the detainee will not be dried
immediately.

189, B 2 The DCI Guidelines do not mention
water dousing as a technique. The 4 September 2003 draft OMS
Guidelines, however, identify "water dousing” as one of 12 standard
measures that OMS listed, in ascending degree of intensity, as the
1ith standard measure. OMS did not further address "water
dousing” in its guidelines.

5
H
1
7
b
i
B3
;
3
s
7
3

e ported water dousing as a technique used, but
in a later paragraph used the term ‘cold water bath.”
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Hard Takedown

191. (¥4 Aceardmg tof = § @ hehard
takedown was used often in interrogations aff s part of the
atmospherics.” For a time, it was the standard pmcedure for moving
a detainee to the sleep deprivation cell. It was done for shock and
psychological impact and signaled the transition to another phase of
the interrogation. The act of putting a detainee into a diaper can
cause abrasions if the detainee stmggles because the floor of the
facility is concrete. Thef | stated he did not discuss the
hard takedown with i anagers, but he thought the
zmderstood what techniques were being used at [ e
Istated that the hard takedown had not been used recenﬂ
After taking the interrogation class, he understood that if




he was going to do a hard takedown, he must report it to
Headquarters. Although the DCI and OMS Guidelines address
physical techniques and treat themy as requiring advance
Headquarters approval, they do not otherwise specifically address
the "hard takedown." :

192, (Rs/ fistated that he was generally
familiar with the technique of hard takedowns He asserted that they
_are aathorzzec% and believed they had been g&ecﬁ one or more times at
B order to intimidate a detainee. EEI
Would not necessarﬁy know if they have been used and chd not
consider it a serious enough handling technique to require
Headquarters approval. Asked about the possibility that a detainee
mayhave been dragged on the ground during the course of a hard

. resuited in the deathc a detameeat Asadabad Bases [

194. (5/7ANE)_In June 2003, the U.S. military sought an Afghan
citizen who had been implicated in rocket attacks on a joint U.S.
Army and CIA position in Asadabad located in Northeast
Afghanistan. On 18 June 2003, this individual appeared at Asadabad
Base at the wrging of the local Governor. The individual was held in
a detention facility guarded by U.S. soldiers from the Base. During

76 \(S()\ For more than a year, CIA referred to Asadabad Base as i

78
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the four days the individual was detained, an Agency independent
contractor, who was a paramilitary officer, is alleged to have severely
beaten the detainee with a large metal flashlight and kicked him
during interrogation sessions. The detainee died in custody on

21 June; his body was turned over to a local cleric and teturned to his
family on the following date without an autopsy being performed.
Neither the contractor nor his Agency staff supervisor had been
trained or authorized to conduct interrogations. The Agency did not
renew the independent contractor’s contract, which was up for

renewal soon after the incident. OIG is investigating this incident in
concert with Do].77

. The ob;ec‘ave was to determine if anyone at
e school had information about the detonation of a remote-
controlled improvised explosive device that had killed eight border
guards several days earlier.

196 (574N A teacher being interviewed |8
i ted] szmled and laughed mappropnately,
whereupon o i used the butt stock of his rifle
to strike or “buti'stroke“ the teacher at least twice in his forso,
followed by several knee kicks to his torso. This incident was
witnessed by 200 students. The teacher was reportedly not seriously
m]ured In response to his acons, Agency management returned the
R o Headquarters, H&: was counseled and
glven a domestm assxgnment
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ANALYTICAL SUPPQRT TO INTERROGATIONS

204, M Directorate of Tnteliigence analvsts

assigned to CTC provide analvtical support ta mterwgamm teams in
the field. Analysts are responsible for developing requirements for
the questioning of detainees as well as conducting debriefings in
some cases. & B RS -

. . Anaiwts,howevﬁn do not
parﬁapate in the apphfa hon or mterrogmmn technigues.
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205. (2s/E R ) ccording to a number of those
interviewed for this Review, the Agency’s intelligence on Al-Qa’ida
was limited prior to the initiation of the CTC Interrogation Program.

The Agency lacked adequate linguists or subject matter experts and

had very little hard knowledge of what parficular Al-Qa‘ida
leaders—who later became detainees—knew. This lack of knowledge
led analysts to speculate about what a defainee "should know," vice
mformaﬁon the analyst could objectively demonstrate the cietamee

a detainee did niot respond to a queshon pcsed t0 him, the
assumption at Headquarters was that the detainee was holding back
and knew more; consequently, Headquarters recommended
resumption of ElTs,
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evidenced in the final waterboard session of Abu Zubaydah,
According to a senior CTC officer, the interrogation team il
‘onsidered Abu Zubaydah to be compliant and wanted to
terminate ElTs. SR o licved Abu Zubaydah continued to
withhold information (EEEEE - -

| at the time it




generated substantial pressure from Headquarters to continue use of
the EiTs. According to this senior officer, the decision to resume use
of the waterboard on Abu Zubaydah was made bv senior officers of

o assess Abu Zubaydah's compce and witnessed the
waterboard session, after-which, they reported back to

Headquarters that the EITS were no longer needed on Abu z
Zubaydah.

10,

 EFFECTTVENESS

5 The detention of terrorists has prevented
them fromvengaging in further terrorist activity, and their
interrogation has provided intelligence that has enabled the
identification and apprehension of other terrorists, warned of
terrorists plots planned for the United States and around the world,
and supported articles frequently used in the finished intelligence
publications for senior policymakers and war fighters. In this regard,
there is no doubt that the Program has been effective. Measuring the

effectiveness of EITs, however, is a more subjective process and not
without some concern.

¥ When the Agency began capturing
terrorists, management ud ed Lhe success of the effort to be ettm
themoff%hestreets . = e e




RN

intelligence pmwded by the high value detainees at fii

significant, actionable information, the measure of success of the

Program increasingly became the mtelhgencga obtained from the

detainees.

p ] Quantitatively, the DO has mgmﬁcam’dy
mcreased the number of counterterrorism intelligence reports with
the inclusion of information from detainees in its custedy. Between
9/11 and the end of April 2003, the Agency produced over 3,000
intelligence reports from detainees. Most of the reports came from

214. . &) CTC frequently uses the
information from one detamee as well as other sources, to vet the
information of another detainee. Although lower-level detainees
provide less information than the high value detainees, information
from these detainees has, on many occasions, supplied the
informatien needed to probe the high value detainees further.

. : _ ? | the triangulation of
mteihgeme plowdes a fuller knowiecige of Al-Qa’ida activities than
would be possible from a single detainee. For example, Mustafa
Ahmad Adam al-Hawsawi, the Al-Qa‘ida financier who was
captured with Khalid Shaykh Mamma rovzded the Agency s
first intelligence pertaining to - ~ -
participant in the 9/11 terrorist plot P _
information to obtain acidmgna} detaﬂs abcut ‘

8- {awsawi's
role from
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. 0 Detamee information has assisted in the
identification of texrorists. For example, information from Abu
Zubaydah helped lead to the identification of Jose Padilla and
Binyam Muhammed—operatives who had plans to detonate a

' uranium-topped dirty bomb in either Washington, D.C., or New,

York City. Riduan "Hambali" Isomuddin provided information that
led to the arrest of previously unknown members of an Al-Qa'ida cell
in Karachi. They were designated as pilots for an aircraft attack
inside the United States. Many other detainees, including lower-level
detainees such as Zubayr and Majid Khan, have provided leads to
other terrorists, but probably the most prolific has been Khalid
Shaykh Muhammad. Ie provided information that helped lead to
the arrests of terrorists including Sayfullah Paracha and his son Uzair
Paracha, businessmen whom Khalid Shaykh Muhammad planned to
use to smuggle explosives into the United States; Saleh Almari, a
sleeper operative in New York; and Majid Khan, an operative who
could em:er the United States easﬂy and was tasked to research

- . Khahd Shaykh Muhammad 5
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» Detainees, both planners

U.S. gas stations to create panic and havoc; hijack and fly an airplane
into the tallest building in California in a west coast version of the

World Trade Center attack; cut the lines of suspension bruiges n
_New York in an effort to make them co}la pse; B ‘

his Review did not uncover any evidence that these plots
were imminent. Agercy senior managers believe that lives have been
saved as a result of the capture and interrogation of terrorists who

. were planning attacks, in particular Khalid Shaykh Muhammad, Abu
Zubay&ah{AHambalif and Al-Nashiri.

218, v A
detainees as one of the most
intelligence.

analysts’ know edge of the terrorist tar ge hvg much more
depth as a result of information from detainees and estimated that

detainee reporting is used in all cc:umerie rrorism arf:fcles roduced
; for the most semor D ohc makers . . -

T judge the reporiing from
o ant souu.es foz, finished

In an interview, the D




said he believes the use of EITs has proven to be extremely valuable

in obtaining enormous amounts of critical threat information from-

detainees who had otherwise believed they were safe from any harm
" in the hands of Americans.

220, (Re R ) [nasmuch as BITs have been used only
since August 2002 and they have not all been used with every high
value de%amee, there is limited data on which to assess their
individual effectiveness. This Review idenfified concerns about the
use of the waterboard, specifically whether the risks of its use were
justified by the results, whether it has been unnecessarily used in
some instances, and whether the fact that it is being applied in a
manner different from its use in SERE training brings info question
the continued applicability of the DoJ opinion to its use. Although

- the waterboard is the most intrusive of the EITs, the fact that
precautions have been taken to provide on-site medical oversight in
the use of all EITs is evidence that their use poses risks.

‘ 221, (B ' Determining the effectiveness of each
EiTis zmpor‘i:ant in f’i(:lhtatmg Agency management’s decision as to
which techniques should be used and for how long. Measuring the
overall effectiveness of EITs is challenging for a number of reasons
including: (1) the Agency cannot determine with any certainty the
totality of the intelligence the detainee actually possesses; (2) each
detainee has different fears of and tolerance for BITs; (3) the
application of the same EITs by different interrogators may have




however, Ab Zubaydah has appeared i:o be coop ativ

possessed pemshable information about 1mmment threats agamst the
United States.

223. “ P:rmr to the use of EITs, Abu Zubaydah
provided mfermahon fo i n (clligence reports. Interrogators
applied the waterboard ta Abu Zubaydah at least 83 times during -
August 2002. During the period between the end of the use of the

- waterboard and 30 April 2003, he provided information for

approximatelyligiladditional reports. It is not possible to say
definitively that the waterboard is the reason for Abu Zubaydah’s
increased production, or if another factor, such as the length of

detention, was the catalyst. Since the use of the Waterboard A

) W 1th :respecf to Ai Nashm .

LNashiri was thought to be withholding
Nashiri sxbsequeﬁﬂy received additional E}'.TS,
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app hcatmrts Gf the Waterboardm March 2903 .

techniques used by different interrogators over a relatively short
period of time, it is difficult to identify exactly why Al-Nashiri
became more willing to provide information. However, following
the use of BITs, he provided mfonnaﬁ(m abou% his mos’c current
operational planning and [FE R EEEE .

the hzstomeal mformahon he prowded before the use of BITs,

225. L 8 On the other hand, Khalid Shaykh
Muhammad, an accomphshed resistor, provided only a few
intelligence reports prior to the use of the waterboard, and analysis of
that information revealed that much of it was outdated, inaccurate, or
incomplete. As a means of less active resistance, at the beginning of
their interrogation, detainees routinely provide information that they
know is already known. Khalid Shaykh Muhammad recelved 183

POLICY CONSIDERATIONS AND CONCERNS REGARDING THE DETENTION
AND INTERROGATITON PROGRAM

226. (1 -‘.' ¥ ElTs used by the Agenc'y under the
CTC Program are inconsistent with the public policy positions that the
United States has taken regarding human rights, This divergence has

been a cause of concern to some Agency personnel involved with the
Program. -
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Policy Considerations

227. (U//FOUQ} Throughout its history, the United States has
been an international proponent of human rights and has voiced
opposition fo forture and mistreatinent of prisoners by foreign
couniries. This position is based upon fundamental principles that are
deeply embedded in the American legal structure and jurisprudence.

© The Fifth and Fourteenth Amendments to the U.5. Constitution, for

example, require due process of law, while the Eighth Amendment
bars "cruel and unusual punishments.”

228. (U//FOUQ) The President advised the Senate when
submitting the Torture Convention for ratification that the United
States would construe the requirement of Article 16 of the Convention
to "undertake to prevent in any territory under its jurisdiction other
acts of cruel, inhuman, or degrading treatment or punishment which
do not amount to torture” as "roughly equivalent to" and "coextensive
with the Constitutional guarantees against cruel, unusual, and
inhumane treatment."8! To this end, the United States submitted a
reservation to the Torture Convention stating that the United States
considers itself bound by Article 16 "only insofar as the fexm ‘cruel,
inhuman or degrading treatment or punishment’ means the cruel,
unusual, and inhumane treatment or punishment prohibited by the
5th, 8th and/or 14th Amendments to the Constitution of the United
States." Although the Torture Convention expressly provides thatno
exceptional circumstances whatsoever; including war or any other
public emergency, and no order from a superior officer, justifies
torture, no similar provision was included regarding acts of "cruel,
inhwman or degrading treatment or punishrment.”

81 wyy FOUD) See Message from te President of the United States Transmifting the
Convenlion Against Torture and Other Cruel, Tnbwman or Degrading Treatment ox Pundshment,
Sen. Treaty Doc. 100-20, 100® Cong,, 2d Sess., at 15, May 23, 1988; Senate Comunittee on Fareign
Relations, Executive Report 101-30, August 30, 1990, at 25, 29, quoting summary and analysis
submilted by President Ronald Reagan, as revised by President George H.W. Bush.

g9




229, (U//EOQUOQ) Annual U.S. State Department Country
Reports on Human Rights Practices have repeatedly condemned
harsh interrogation techniques utilized by foreign governments. For
example, the 2002 Report, issued in March 2003, stated:

[The United States] have been given greater opportunily to make
good on our commitent to uphold standards of human dignity
and liberty .. .. [N]o country is exempt from scrutiny, and all
couniries benefit from constant striving to identify their
weaknesses and improve their performance . ... [Tlhe Reports
serve as a gauge for our international human rights efforts,
pointing to areas of progress and drawing our attention to new and
continuing challenges.

- In a world marching toward democracy and respect for human
rights, the United States is a leader, a partner and a contributor.
We have taken this responsibility with a deep and abiding belief
that human rights are undversal. They are not grounded
exclusively in American or western values. But their protection
waorldwide serves a core U.S. national interest. o

The State Department Report identified objectionable practices in a
variety of countries including, for example, patterns of abuse of
prisoners in Saudi Arvabia by such means as "suspension from bars by
handcuffs, and threats against family members, . . . [being] forced
constantly to lie on hard floors [and] deprived of sleep ... . " Other
reporis have criticized hooding and stripping prisoners naked.

' 230. (U//FOUO) In June 2003, President Bush issued a
statement in observance of "United Nations International Day in
Support of Victims of Torture." The statement said in part:

The United States declares its strong solidarity with torture victims
across the world. Torture-anywhere is an affront to human dignity
everywhere. We are cornxnitted to building a world where human
rights are respected and protected by the rule of law.

—
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Preedom from torhure is an inalienable human right .. .. Yet
torture continues to be practiced around the world by rogue
regimes whose cruel methods match their determination to crush
the hwinan spirit . . . .

Notorious human rights abusers . .. have sought to shield their
abuses from the eyes of the world by staging elaborate deceptions
and denying access to international human rights monitors . . ..

The United States is comunitted to the worldwide elimination of
torture and we are leading this fight by example. I call on all
governments to join with the United States and the community of
law-abiding nations in prohibiting, investigating, and prosecuting
all acts of torture and in undertaking to prevent other cruel and
unusual punistunent.. ..

Concerns Over Pérticipaticn in the CTC Program

231. (5773E). During the course of this Review, a number of
Agency officers expressed unsolicited concern about the possibility of
recrimination or legal action resulting from their participation in the
CTC Program. A number of officers expressed concern that a human
ight pursue them for activities
Additionally, they feared that the Agency
would not stand behind them if this cccurred.

232. MOW officer expressed concern that one day,
Agency officers will wind up on some "wanted list" to appear before
the World Court for war crimes stemming from activities
. | Another said, “Ten years from now we'e going to be sorry

we're doing this . . . [but] it has to be done." He expressed concern
that the CTC Program will be exposed in the news media and cited
particular concern about the possibility of being named in a leak.
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The number of detainees in CIA custody
is relatively small by comparison with those in U.S. military custody.
Nevertheless, the Agency, like the military, has an interest in the
disposition of detainees and particular interest in those who, if not
kept in isolation, would likely divulge information about the

- circumnstances of their detention.
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abrevinaters have Zooein considerstbon
to prosecution as a viable passibility, al feastror verlam Jdetainees, o
date, however, no decision has beercmade to praicec with this
option. '

{‘{3 {U//FOUS *re o
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CONCLUSIONS

e The Ageacy’s detention and
interrogation Of termmsts has provided mtellxgem:e that has enabled
the identification and apprehension of other terrorists and warned of
terrorist plots planmed for the United States and around the world.
The CTC Detention and Interrogation Program has resulted in the
issuance of thousands of individual intelligence reports and analytic
products supporting the counterterrorism efforts of U.S.
 polcymakers and military commanders. The effectiveness of
particular interrogation techniques in eliciting information that might
not otherwise have been obtained cannot be so easily measured,
however.

251, - B After 11 Sep%ember 2001, nimerous
Agency components and individuals invested immense time and
' effort to implement the CTC Program quickly, effectively, and within
the law. The work of the Directorate of Operations, Counterterrorist

Center (CTC), Office of General Counsel (OGC), Ofﬁce sf MEdlC&l .

as been egpecially notable. In effect, they began w;ﬁh
nost no foundation, as the Agency had discontinued virtually all
involvement in interrogations after encountering difficult issues with
earlier interrogation programs in Central America and the Near East.
Inevitably, there also have been some problems with current
activities.

- 252, (B/ANE) OGC worked closely with DoJ to determine the
legality of the measures thaf came to be kniown as enhanced
interrogation techniques (EITs). OGC also consulted with White
House and National Security Council officials regarding thé
proposed techniques. Those efforts and the restlting Do] legal
opinion of 1 August 2002 are well documented. That legal opinion
. was based, in substantial part, on OTS analysis and the experience
and expertise of non-Agency personnel and academics concerning

whether long-term psychological effecis would resulf from use of the
proposed techniques.

100




253. (577NE)_The Do legal opinion upon which the Agency
relies is based upon techrdcal definitions of "severe” treatment and
the "intent” of the interrogators, and consists of finely detailed
analysis to buttress the conclusion that Agency officers properly
carrying out ElTs would not violate the Torture Convention’s
prohibition of torture, nor would they be subject to criminal
prosecution under the U.S, torture statute. The opinion does not
address the separate question of whether the application of standard
or enhanced techniques by Agency officers is consistent with the
undertaking, accepted conditionally by the United States regarding
Article 16 of the Torture Convention, to prevent "cruel, inhuman or
degrading treatment or punishment.”

254, (TSR ) Periodic efforts by the Agency to elicit
reaffirmation of Adxmmsi:cahon policy and Do] legal backing for the
" Agency’s use of ElTs—as they have actually been employed—have
‘been well advised and successful. However, in this process, Agency
officials have neither sought noxr been provided a written statement
of policy or a formal signed update of the Doj legal opinion,
including such important determinations as the meaning and
applicability of Article 16 of the Torfure Convention. In July 2003, the
DT and the General Counsel briefed senior Administration officials
on the Agency's expanded use of EITs. At that time, the Aftorney
General affirmed that the Agency's conduct remained well within the
scope of the 1T August 2002 DoJ legal opinion.

255. (TSl A number of Agency officers of various
grade levels who are mvolved with detention and interrogation
‘activities are concerned that they may at some future date be
vulnerable to legal action in the United States or abroad and that the
U.S. Government will not stand behind them. Although the current
detention and interrogation Program has been subject to Dof legal
review and Administration political approval, it diverges sharply
from previous Agency policy and practice, rules that govern
interrogations by U.S. military and law enforcement officers,

statements of U.S. policy by the Department of State, and public
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statements by very senjor U.S. officials, including the President, as
well as the policies expressed by Members of Congress, other
Western governments, international organizations, and fuman rights
groups. In addition, some Agency officers are aware of interrogation
activities that were outside or beyond the scope of the written Do
opinion. Officers are concerned that future public revelation of the
CTC Program is inevitable and will seriously damage Agency
officers’ personal reputations, as well as the reputation and
effectiveness of the Agency itself.

The Agency has generally pmmded

mferr()gaﬁons of high value detainees at [

At these foreign locations, Agency personnel-—xwth one notable
exception described in this Review—followed guidance and
procedures and documented their activities well.

257. {184 ,
in the early months of the Program—failed to provide adequate
staffing, guidance, and support to those mvolved mth ’che éet i

B cident will be the




subject of a sep arate Reert of Inves
General . .

tig ation by the Office of Inspector

' au orized tech q vee used m the mtrrogai}on ol an
individual who died at Asadabad Base while under interrogation by
an Agency contractor in June 2003. Agency officers did not normally
conduct interrogations at that location
officers involved lacked timely and adequate guudance, fraining,
experience, supervision, or authorization, and did not exercise sound

judgment. :

259. i) The Agency failed to issue in a timely
-mannex comprehenswe written guidelines for detention and
interrogation activities. "Although ad hoc guidance was provided to
many officers through cables and briefings in the eatly months of
detention and interrogation activities, the DCI Confinement and
Interrogation Guidelines were not issued untl January 2003, several
months after initiation of interrogation activity and after many o
zmaathonzed activities had taken 1ace -

| 260. _ Such written guidance as does exist to

address defenhons and mterroga‘aons mdataken by Agency officers

Agency gmdelmes on routine intelligence collection is adequate to
mstmct and protect Agency offzcers mvolved in contexnporary

3 During the interrogations of two
detainees, the walerboard was used in a manner inconsistent with the
written Do legal opinion of 1 August 2002. DoJ had stipulated that
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its advice was based upon certain facts that the Agency had
submitted to Do, observing, for example, that". . . you (the Agency)
have also orally informed us that although some of these techniques
may be used with more than once [sic], that repetition will not be
substantial because the techniques generally lose their effectiveness
after several repetitions.” One key Al—a‘ida i:errorist was sub'ected
to the waterboard at least 183 times (8
i i jand was denied sleep for a penoc} of 180 hours.
In this and another instance, the technique of application and volume
of water used differed from the Do] oplmon

OMS provzded compr ehensive medical
s Where ElTs were

OMS did nat issue formal medlcal gmdehnes

higtail Apnl 2003.‘ Per the advice of CTC/Legal, the OMS Guidelines
were ther issued as "draft" and remain so even after being re- ﬁsued
in September 2003.

- L Agency officers report that reliance on
analyfical assessments that were unsupported by credible intelligence
may have resulted in the application of BITs without justification.
Some participants in the Program, particularly field interrogators,
judge that CTC assessments to the effect that detainees are .

1 o withholding information are not always supported by an objective




evaluation of available information and the evaluation of the
interrogators but are too heavily based, instead, on presunptions of
what the individual might or should know.

The Agency faces potentially serious
long-term polmcal and legal challenges as a result of the CTC
: Detem;ven and Interrogai:ion Program, particularly its use of EITs and
‘ the inability of the U.S. Goverrunent to decide what it will ultimately
do with terrorists detained by the Agency. . A
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, ) A team, led by the Deputy Inspector
General, and compmsmg the Assistant Inspector General for
Investigations, the Counsel to the Inspector General, a senior
Investigations Staff Manager, three Investigators, two Inspectors, an
Auditor, a Research Assistant, and a Secretary participated in this

Review.

OIG tasked relevant components for all
information regarding the treatment and interrogation of all
individuals detained by or on behalf of CIA after 9/11. Agency
components provided OIG with over 38,000 pages of documents.
OIG conducted aver 100 interviews with individuals who possessed
potentially relevant information. Weinterviewed senior Agency
management officials, including the DCI, the Deputy Director of
Central Intelligence, the FExecutive Director, the General Counsel, and

the Deputy Director for Operations. As new information developed,
OIG re-interviewed several individuals.

OIG personnel made site visits to the
terrogation facilities. OIG personne] also

e to review 92 videotapes of interrogations
of Abu Zubaydah
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11.8. Department of Justice

Office of Legal Counsel

Qe of the Assistant Asgeney Gragrsl Werddngton, D.C, 30530
Angust 1, 2002

Memarandum for John Rizzo
Acting General Counsel of the Central Intelligence Agency

Inferrogation of ol Qaeda Operative

You have asked for this Offiee’s views on whether certain proposed conduct would
violate the prohibition against torhire found at Section 13404 of tifle 18 of the United States
Cede. You have asked for this advice in the courss of conducting interrogations of Abu
Zubaydah. As we onderstand it, Zubaydsh is one of the highest ranking members of the al Qaeda
terrorist grganization, with which the United States is cwrently engaged in an infernational armed
conflict following fhe attacks on the World Trade Center and the Pentagon on September 11,
2001. This letter memorializes our previous eval advice, given on July 24, 2002 and July 25,
2002, that the proposed conduct would not vielate this prahibition,

L

Our advice is based upon the fallowisg facts, which you havé provided to us, We alsa
understand that you do not have any facts in your possession contrary to the faets auilined here,
aad this opinion 1§ limited w these facts, [ftheSe facts were 1o change, this advics would not
necessarily apply. Zubaydah is cuceently being held by the United States. The interrogation team
is certain that he has additional information that he refuses to divulge. Specifieally, he is
withholding information regarding rerrorist networks in the United States or in Sandi Arabia and
information regatding plans te conduct atiacks within the United States or agminst our intsrests
overseas. Zubaydah has become accustomed to a cerlain level of treatment and displays no signs
of witlingness to disclose further infarmation. Moreaver, your intelligence tndicates that there is
currently a level of “chatter” cqual to that which preceded the September 11-atfacks. In fight of
the infarmation you believe Zubaydah hasand the high level of threat you believe now exists,
you wish to move the iaterrogatons into what you have described 2s an “increased pressure
phase.” .

As part of this increased pressure phase, Zubaydah will have contact only with a new
interrogation specialist, whom he has not met previously, and the Survival, Evasion, Resistance,
Escape (“SERE™) training psychologist who has been involved with the interrogations since they
began. This phase wifl likely last no more than several days bul could last up to thirly davs. In
this phase, you would like o employ ten techoiques that vou belizve will dislocate his
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expectaiions regarding the treatment he believes he will receive gnd escourage him to discloss
the crucial information mentioned ahave. These ten techiiques are: (1) attention grasp, (2}
walling, (3) facial hold, (4) facial slap (insult slap), (5) cramped confinement, (§) wall standing,
(7) stress positions, (8§ sleep deprivation, (9) insects placed in & corfinement box, and (10) the
waterbosrd. You have informed us that the use of these techniques would be on an ag-needed

"basis and that not all of these techniques will necessarily be used. The interrogation team wonld

use these techniques in some combination to convince Zubaydeh that the only way bie ¢dn
influence his swrownding enviranment is through ecoperation. Yot bave, however, informed vs
that you expect these techniques 10 be used in sore sort of escalatng fashion, culmisating with
the waterboard, theugh hbt netessarily ending with s technique, Moregver, youwlravealso
orally informed us that althiough some of these {echniques may be used with mmore fhan ence, that
repetition will not be substential because the techniques genarally lose their effectiveness after
several repetitions. You have sisoinformed us that Zabaydsh sustained a wound durdng his
capture, witch is béing treafed.

Based on the facts you have given us, we understand each of these techniques 10 be as
follows. The attention grasp consists of grasping the individual with both hands, one hand on
each side of the collar opsuing, in a controiled and quick mation. Tn the same motion as the
gresp; the individual is drawn toward the interrogator.

For walling, a Hexibls false wall will be construeted. The individual is placed with his

“Hiée[s Vet the vwall: The tatetrogator polls the individes! forvsrd and then guickly and

firmly pushes the individual into the wall. It is the individual's shoulder blades that hit the wall.
During this'molicn, the head and neck are supported with a rolied hood or towel that provides a
c-collar effect to help prevest whiplash. To further reducs the probability of injury, the
individual is allowed (o rebound from the flexible wall. You have orally informed us fhat the
false wall is in par constructed o create a loud sound when the individual hits it, which will
further shock or surprise in the individual. In part, the idea is to creare & sound thal will make the
impact seein far worse than it is and that will be Tar worse than any Injury thet might result from
the action,

The facial hold is used t hold the head fmmaebile. One apsa palm is'placed on-either
side of the individual’s face. The fingertips are kept well away from the individual’s eyes.

With thie facial slep or insulf step, the interrapator slags the individual's face with fingers
slightly spread. The hand makes contact with the srea directly between the tip of the individeal's
chin and the bottom of the corresponding earlobe. The interrogator invades the individual's
personal space. The goal of the facial slap is not to infliet physical pain that is severe or lasting.
Instead, the purpose of the fzcial slap is to induee shoek, surprise, andfoy humitiaton.

{Cramiped confinement invaives the plagement of the individual in 2 confined space, the
dimensions of which restrict the individual’s movement. The confined space is usually dark.
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The duration of confinement varies Based upcm the size of the container. For the [arger chufined
space, the individual can stand up or sit down; the smaller space is large snoush for tie subject to-

. sitdetwn. Confikement in the larger space can last Up to eighteen hours; for the smulfer space,

confinament lasts for na more than two howrs,

Wall standing is used to induce muscle fatigue. The individual siands about four fo five
feet [romm a watl, with his feet spresd approximately fo shoulder vidth. His arms are siretched
out in front of him, with his fingecs resting on the wall. His fingers suppart all of his bedy
vieight, The individual is not permitied to move or feposifion lis Bands or feel.

A variety of swess pcsitinﬂs miay be used, You have informed us that these positions are
not designed 0 produce the pain associated with contortions or twisting of the body. Rather,
somewhat like walling, they arc designed to produce the physical discomforf associatéd with
musele fafigue, Twa particular stress positions ars likely to be used on Zubaydah: (1)sitting on
the floor with legs extended straight out in front of kim with his aoms raised above bis head; and

(2) kneeling on the floor while leaning back at 4 45 degree angle. You have also orally informed

us that through observing Zubaydah in captivity, you Have noted that he appsars {o be quile
flexible despite bis wound,

Sleep deprivation mdy be used. You haveindivated that your purpose in using this
technique is to reduce the individual’s ahility to think en bis feet and, through the discambort

axsovined with tack of steep; to mothvate hinrtocooperate: The-effect of such-slgep-doprivetion -

will generally remil after ane or twa nights of uninterrupted sleep. ¥ou haveinfétined s that
your researeh has revealed that, in rare Instzoees, sonie individuals wha are-already predisposed
io payehological problems niay experfence zbnormal reactions to sleep deprivation. Even in
those cases, however, reactions sbate affer the individea! iz permitted to' sleep. Moreover,
personnel with medical training are available to and will intervene in the unlikely ever of an
abnormal reaction. You have grally informed us that vou woald not deprive Zubavdah of sleep
for more thas eleven days at & time and that you have previously keot kim awake fhz 72 howus,
{rom: which no maﬁtai or physical harm resutred,

You would like to place Zubaydah in a cramped confinement box with en insect. You
bave informed us that he appears to have & fear of insects. [n particuler, you would like to telf
Zubaydah that you intend to place a stinging insect into the box with him. You would, however,

place 2 hanmless insect in the box. You have erally informed us Lmt you wculd in fact places
parrnless i scct sushas acmﬁiaxmthe.boxmﬂxmm L . Lo

Finally, you would like 10 use a tethmique called the “waterboard.” 1o 8uds procedure, the
individual is hound securely to zn biclised beneh, which is approximataly four et by seven feet.
The individual's feet ere generaliy elevated. A clofli isplaced over the fotehead and eyes. Water
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is hen anplied ta the cloth in 2 controlled manner. As this is done, the cloth is | lowered until it
covers both the nose end mouth. Once the cloth is saturated and completely covers the mouth
and nose, air flow is shightly vestricted for 20 10 40 seconds due to the presence of the cloth. This
causes an increase I cerbon diozide level in the individual’s blood. This increase in the carbon
dloxide leve) stirmulates inereased effort w bugathe. Thiseffort plag the ¢ lath produces the
perccpuon of “suffocation and fncipient panic,” L.e., the perception of drownifg. Theindividual
does not breattie any water into his lungs. Durmg those 20 1 40 seconds, water is contiruously
applied from a hefght of twelve 1o twenty-fout inclies, Adter thisperiod, the tloth s liffed, dnd
the individual is 2llowed to breathe uniwpeded far three of four full breaths. Fhe sepsationof
drowning is iramediately relisved’ by the remaval of the eloth. The procedure may then Be-
repeated. The water is usualty applied from a canteen cup or smalk watering can with a spaut,
Vou have orelly informed us that this procedure triggers an automatic physiological sensation of
drowning that the individual cannot control even though he may be aware that he is in fact not
drowning. You have also orally informead us that it is likely that this procedure would not las
more than 20 minutes in any one epplication.

We also understand that a medical expert with SERE experience will be present
throughout this phase and that the procedires will bs stopped jf desmed medically necessary ta
pa‘avent sévera mental or physical hamm to Zubaydsh. As mentioned above, Zubaydah suffered
an injury during his capture. You heve informed us that steps vll be s tzken to ensure that this
injury is riot in any way exacerbated by the use of these methods and that adequete medical
atterition, will be given to ensure that {t+will heal propery,

i1

In this part, we review the cantext withirt which these procedures will be applied. You
have informed s that you have taken various steps to nscertain what effect, if any, fhese

" techmiques would have on Zubaydah’s mental health, These same techniques, with the-exception

of the insect in the cramped confined space, have been Used ard continue to be used on some
members of our military personnel during their SERE training. Becauss of the use of thése
procedures jo training our ¢wn military persoonel to regist interrogations, yau have consulted
with various individuals who have extensive experience in the use of these tachniques. You have

done so in order to ensuce that no prolongéd mental harra would result frem the use of these
proposed procedurss. ‘ ’

Through your consultation with various {ndwmk}a’is rh;ncnsz‘aic for such italning, you
have Ieamcd that these techniques have beengiged ge &le s X cemiuct wqtlzom uy

BrS Were o reguests from (_ongrz:ss far
information cancerning slleged injuries resulting from the waining. One of these inquiries wes
prompted by the teruporary physical injury a frainee sustained as resull of beiog placed in
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cotfinement box. The other inguiry invalved claims that the SERE tralning caused two
individuals te engage in criminal bebavior, namely, felany shoplifiing and downloading child
pcmca:raphy énto a miilitery computer. According to this official, these claims were f iad o,

seless WMoreover, he has indicated that during the three and a half years hie spent-as]

£ the SERE program, he traimed 10,000 studeats, OFf those students, anly two

dropped out of the training following the nse of these fechniques. Although on rare occasions
some stadents temporarily postponed the remalnder of their training and recejved psychaiocxcaf
counseling, those students were able fo finish the program without any md:catmn af sz.bsequcm
mental health effects.

You have informed us that you have
LCEIS of&imemmca wuh SBREfrainm .

‘ bfupe& the pmgr’am“suff&rcd 2y

ten’ yeaxs msaf%r as hc {s avere, nofse of fe o

adverse mental héalth effeets. He informed youthat {fiere was one pérson wha did rigt compie&:
the trainig. That person experiénced an adverse mental hedlth reaction that lasted. only two
hours. After those two hours, the individual’s symptoms spoutanecusly. dissipated withiout
requiring treatment or counseling and no other symptems were evet repotted by this individual.
According to the information you have providad to us, this assessment of the use of these
procadures jncludes the use of the watarboard,

has ﬁchnanca ‘with the use of a1l 0 : n a course of conduct, with the'ékce
af the insect in the confinement hox and the waterboard, This memorandum confirms thet the
use of thess procedures has not resulied in any reported instances of prolonged mental ham, and
fewr fnstances of iramediate and temporary adverse psychologiced responses to the training,
eported that 2 safl minority of students have had temporery adverse
psychological reactions during training, OF the 26,829 students treined from 1992 thirough 2001
in the Alr Foree SERE training, 4.3 percent of those stedehts had contact with psychology
services. Of those 4.3 percent, only 3.2 percent wepe pulled from the program-for psycholagical
reasons. Thus, out of the students trained overall, ouly 0.14 percent wete pulled fram die
programi for psychological reasons. Furthermore, although wdicated that sarveys
of students having coraplered tis training are pot dove, he e¥pressed conki dence that the fraining
did nat cause any long-term psychelagical impaet. He based his conclusion cn the debriefing of
students that is done after the training. More importantty, he based this assessment on the fact
tha( although training is required to be exiremely stressful in order to be effective, very few
coraplaints have beei made regarding the training, Dwing his tenure, in which 10,000 students
weze frained, no congressional complaints have been made. While there was ene Inspector
General complaing, it was not due to psycholégicat eoncers, Morecover, he was avare of only
one lefter inquiring about the long-term Impact of these techniques ffom an individual iratned
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He found that it was impossible to aitribute this individual's symptoms to
G e-oncluded thet if there are any long-term psychaiogwal effects of the
r Force itmmnv using {he prosedures outlined atiowe they “are certainly |

over {wenty years ag
his training. e
United States
minimal ”

With cespéct ta the waterboard, you have alse orally informed us that the Navy continpes
to use it in fraining. You have infonned us that your on-site psychologists, whan have extensive
sxperience with the use of the waterbodrd in Navy tralning, have not encounteced any significant
fong-termh fental health consequences from ifs use. Your on-sitepsychologists have also
tndicatéd That FPRA has likewise not reported any sighificant long-term mental health
consequences from the use of the waterbasrd, Yowhave informned us that othér services ceased
use of the waterboard hecause if was so suceessfu! as an interragation technique, but aat because
of any concerns over any harm, phiysical or mental, caised by it [t war alsg renorted.fo be
almast 100 percent effective in producing cooperation ameng the trainees. {8
indicated that he had observed the use of fhe waterboard in Navy wraining sore tetr 3

times. Eech time it tesulted in cooperation but it did not result in any physical harm to the
student.

You have also reviewed the relevant literature and found no empirical data on the effect
of these techniquies, with the excaption of sleep deprvation. With respect ta sleep deprivation,
yau have informed us that is not uncommon for someone to be deprived of sleep for 72 hours and

- stil] petform exccllently an visual-spotial metortasks and short-erm menory tests. Although

some individusls may experience hallucinations, atoording to the literature you sarveyed, those
who gxperience such psychotic syniptoms hive almast always bad such episodes prior o e
sleep deprlvation. You have indicated the studies of Jengthy sleep deprivation showed np
psychosis, loosening of thoughts, flattening of emofions, delusions; or paranoid idsas. T one
case, even after sleven days of deprivation, no psychesis er-permanent brain damaged occurred.
In fact the mdividual reported feeling almos back to- nommal afier one night's skeep, Further,
based on the experiences with its use in militaiy training (where i is indused Tor up to 48 hours),
you found that rarely, if ever, will the individual suffer harn after the sleep deprivation is
diseohtinued. Instead, the effects remit after & fow good nights of sleep.

You have taken the additional s2ep of consulting with U.S. interrogations experts, and
other individuals with oversight over the SERE training process. Nane of these individuals was
aware of any profonged psychological effect caused by the use of any of the above techniques
either separately or as a course of candust, Mareover, you cdnsubed-with aufside psychologists
who reported that they were unaware of any cases where long-lerms problems have ocotrresd ay &
result of thess techalques,

Moraaver, in conselting wifh a number of mental bealth experts, you have learmed that
the effect of any of these procedures will be dependant on the individual®s pecsonal history,
cultural history and psychologleal tendencies. To that end, you fisve informed us that you have
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completed a psychological assessment of Zubadyah, This assessment is besed on interviews with
Zubaydah, observations of kim, and information collected from other sources such as intelligence
and press reports. Ouy understanding of Zubaydah's psychological pralile; vhich we set forth
below, is based on thaf assessment.

Accarding to flis assessment, umba}dah though onig 11, rose quickly from very lowe
fevel mujahedin to third or fourth man in al Qaeda. He has served as Usdmd Bin Laden's semior
lieutenant. In that capacity, he bas managed 2 network of training camps. ‘He kas been
instrumental in the training of operatives for 2l Qaeds, the Epyptian Istamic Jihad, arid odser
terrorist efemments inside Pakistan asd Afghanistan, He acted as the Deputy Camp Commander
for al Quedy wraining camp in Afghanistan, personally appraving eatry and graduation of &l
wainees during 1999-2000. From 1996 until 1999, he approved all individuals going in and out
of Afghanistaq to the training camps. Further, nc one went in and out of Peshavar, Pakistan
without his knowledge and approval. He also zofed as 2l Qaeda's coordinator of external
contacts and foreign communications. Additionally, fie has acted a5 2l Qdeda’s counter-
intelligence officer and has been trusted to find sples within the arganization.

Zuhaydah has been invoived in evéry major terforist.operston carrled out by al Qasda.
He wis a planner for the Millennium plot {0 attack U.8, and Israeli taxgets during the Millennium
celebrations in Jordan, Two of the central figurés in this plot wha were attested have identified
Zuhaydah as the supporter of their cell and the plot. He also served as a planner for the Paris
Embassy plotin 2001, Mareover; ke was one of the plenases of the Sepigmber 1 attacks, Prior
to his capture, he was engaged in planning futore terrorist attacks against U.S. interests,

Your psychological zssessinent indieates that it is believed Zubavdah wrote al Qaeda’s
manual on registance techniques, You also believe that his expedences in al Qaeds make him
well-acquainted with, and well-versed in such technigues, As part of Hisrols in al Qacda,
Zubagdal visited individualsin prison and helped ther upoen theiv release. Thraugh fis contaet
and zctivities with ofher al Qasda mujahedin, you believe that he knows many stories of capture,
interrogation, and registance to such inferragation, Addifionally, he has spoken witlt Ayridn al-
Zavzhin, and you believe it is lkely dist the tée discussed Zawaliind's expériontes as a prisoner
of the Russians and the Bgypdans.

Zubaydah stated during interviews that he thinks of any activity outside of jilad as
“silly.” He has indicated that his hear and mind wre devoted 16 serving Allah and Islem through
: ;t?\ad (.nd he has stated that he has no doubts or regrets aboul conumitting himsell to jihad,
Zubaydah believes thar the global victory of Islam is inevitable. You have infirmed us that he
coninues fo express his unabatéd desire to kil Americans and Jows.

Your psychological assessmeat describes his personality as follows. He s s highly self-
directed individual who prizes his independence.” He hag “narcissistic features,” which are
evidenced in the attention he pays {o his personal appearance and his “cbvious “efforts’ to
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demanstrate that fie is really 2 rather "humble snd regular guy.™ He is “somewhat compulsive”
in how he organizes his environment and business. e is confident, self-assured, and possesses
sn ait of authority. While he admits to at times wrestiing with low to detexmine wio isan
“innacent,” he has acknowledged celebrating te déstruction of the World Trade Center. He is
intelligent and intelleclually curious. He displays “excellent self-discipline.” The assessment
describes him aga pcrfccuoazs{ persistent, private, and highly capai-in in his social interdctions.
He is very puarded about opening up to others and your assessment reyeazedly emphasizes that
he tends not to trust others easily. Heis alsa “quick to recognize and assess the moods and
mativations of others” Furthermione, he is proud of his ehility to lie and deteive others
succassfully. Through his deception be has, among other things, p;&vem:cd thie losadon of al
Qaedd safehouses dad even acqmmd a United Nations refogse idénid fsation card.

Ascording o your reperls, Z&bayd‘ah does not have any-pre-existity mental ¢conditigris or
problems that would make him likely to suffer profonged menfzi Harm from yorr proposed
interrogation methods. Through resding his diaries and interviewing him, you hiave found o
history of “mood disturbance or other psyehiatric pathology[L]™ “thnught disorderf,] . . . enduring
maed or mental heslth problems.” He is in fact “remarkably resilient and confident that he can
overcome adversity,” When he encounters siress or low moaod, this appears w lastonly fora
shart dme. He deals with stress by assessing its source, evalusting the coping resouces available
to him, and then taking action. Your assessment nows that he is “generally self-sufficient and
velies on his understending and application of religions end psychological principles, intelligence
and discipline to avoid and evercome problems.”™ Mereover, you have-found-that he has a

“reliable and durzble support system” in his fajth; “the blessings of religious leaders, and
carnaraderie of like-minded mujshedin brothers.™ During detenton, Zubaydah has rhanaged his
moad, remaining at most points “circumspest, calin, controlled, and deliberate.” He has
maintaided this demeanor dwing apzressive mtsrregatmns and reductions in sléep. You descdbe
that in an inifial cenfrontational incident, Zubaydah showed signs of spmpathetic nervous system
erousal, which you think was possibly fear. Although this incident led him te disclose
intelligence information, he wag able to quickiy vegain his compaesure, his air of confidence, and
his “strong resolve™ not to reveal eny information.

Overall, you summarize his primary strengths as the following: ability to focus, goal-
dirested diseipline, inelligences, emotional wsilivnes, sirest savvy, ability 1 organize and
manage people, kesn observation skills, fluid adaptability {can snticipate and zdapt under duress
zad with minimal resources), capacity to assess and exploit the needs of athets, and:abilicy to
adjust geals to emerging oppartunities,

You anticipate that be will draw upon his vast knowledge of interrogation techziques to

- cope with the interrogation.  Your assessment indicates thet Zubaydah may be willing to die to

protect the most tmportant information that he holds. Nonetheless, vau are of the view that his
belief that Islam will ultimately dominate the world and that this victory is inevitable mav
provida the chance that Zubaydah will give infarmation and rationalize it solely as & temparary
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setback. Additionally, you beliave he may be willing to éisclose some information, particularly
information he deems 1 pot be eritical, but which may ulfimmely be usefidl to us when pieced
together with other inielligence information you have gained.

S

_ Seciion 2340A makes it a criminal affense for any person “ourside of the Utilted Srates
{10] céinmit] or avterapt{] 1o commii torture.” Seetion 2340(1] delines tornits 28!

4n act committed by 3 persan acting under the color of law specifically intended to
inflief severe physical or mental pain er suffering (other than pain or suffering
incidental ta lawiful sanctions} upen anatlier person within his custody of phy<xcal
control,

L8 TL8.C. § 2340(1). As we qutlined in our opinien on standards of conduct under Sestion
23404, a violation of 2340A requires @ showifig that: (1) dre tofnuwe ocenrred outside the United
States; (7) the defendant acted under the calor of law; (3) the vicim was within the defindavt’s
custody or condrol; (4) the defendant specifically intended to inflict severe pain or suffering; and
(5} that the acied inflicted severe pain or suffering, See Memorandum for Jolm Rizzo, Aeting
General Counsel for the Central Intelligence Agency, from Jay 8. Bybee, Assistant Attorney
General, Office of Legal Counsel, Re: Standards of Condunt for Intervagation under 18 U5.C.
§F 2340-23404 a1 3 (August 1, 2002) (“Section 23404 Memorendwn”). You have asked us to
assurne that Zubayadah is being held outside the United States, Zubegadah is within U.8.
custody; and the intervogators are acting uader the color of law, At issue i5 whether the last two
elements would be met by the use of the proposed procedures, nzmely, whedier those using these
procedures would have the requisie mental state and whether these procedures Vould inflict ’
severe pain or suffering within the meaning of the statqie.

Severe Pain oy Sufferine, In wrder for pdin or suffering fo vise o the feve] of torture, the
statute requires that it be severe. As we have previously explained, tis reaches enly extreme
acts. See id al 13. Monetheless, drawing upon cases under the Torlure Victim Profection Act
{TVPA), which has a definition of tortyre that iy similar to Section 23407 definition, wa faund -
thal a single event of sufficiently intense pain roay fall withis this prohibition. See id at 26. As
a result, we have spalyzed each of thess fechniques separziely. In further drawing upon those
cases, we also bave found that courts tend to ake a totality-of-the-circumsiances approach and
cansider au entire course of conduct to determing whether wrture has ocourred. See id at 27,
Therefore, in addition to considering each techaique separately, we cousider them together as 2
course of condust

Section 2340 defines torture zs the infliction of severe physical or mental pain or
suffering. We will consider physical pain and mental pain separately. See 18 U.S.C. § 2340{1).
With respect to physical pain, we previously concluded thal “severs pain’ within the ineaning of
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Section 2340 is pain that is difficult for the individual 1o endure and is of an intensity aki o the
pain accompanying serious physical injury. See Section 2340A Memorandom 6.' Drawing ‘
upon the TVPA precedent, we have noted that examples of sols inflicting severs pain that typify
torlure are, smong other things, severe beatings with weapons such as clubs, and the buming of
prisoncrs. See id at 24. We conclude below that none of the proposed techniques inflicts such
pain.

The facial hold sid the attention grasp invelve no physical pain. In die absence of such
pain il is abvicus that they cannot be said to inflict severe physical pain ov suffering, The stress
positions and wall standing both may result in muscle fatigue. Fach invelves the sustained
holding of a position. In well standing, 1t will be holding 2 position in which all ol the
individual’s body weight is placed on his finger tips. The stiess positions will likely include
siting on the floor with legs exfended straight out in front and arms reised above the head, and
kneeling on the floar and [eaning back ata A5 degrée angle. Any pain associated with avasele
fztizue is not of the Intessiry sufficient to amotnt to “severe physical painor suffecing” under the
statufe, nor, despite its discomifert, can it be said to be diffieult fo endure. hdoreover, you have
orally informed bs that no stress position will be used that could interfere with fhe healing of
Zubdydah's wound, Therefore, we conclude that these techniques involve discomfort that falls
far belovws the threshold of severe physicz! pain.

Similarly, altiough the confinemant boxes (both small and large} are physically
uricmforiable brcause theit size restrivts muvement, they are notso small asto require the
individual to coiitort His body to-sit (smell box) or stand {Jarge box). You bave also ofally
informed us that despite his wound, Zubuydah remaing quite flexible, which would substantially
reduce any pain associated with being placed in the box. We have no infrmation from the
medical experts you have consulisd thai the limited duration for which the individual is kept in
the boxes causas any substandal physical pain. &5 a result, we do not think the use of these
baxes can be said to cause pain that is of the intensity associated with szricus physical injury.

The use of one of these boxes wiih the inireduction of 2n insect does not alter this
essessmaent. As we understand It, no sctuslly hamafol inseet will be placed in the box. Thus,
though the introduction of an insect may produce tropidation in Zubaydah (which we discuss
below), it certainly does nut canse physical pain.

As for sleep deprivation, it is clear that depriving someone of sleep dacs not involve
severs physical pain within the meaning of the statute. While sleep deprivation may involve
some physical discomfort, such as the fatigue or the discomfor experienced in the difficulty of
keeping one’s eyes open, these effects remit 2(er the individual is permirted © sleep. Based on
the facts you have provided us, we &t nol aware of any evidence that sleep deprivation results in
severe physical pain or suffering. As 2 result, is vse does not violete Section 23404

Even those techniques that involve physical ¢ontact between the intamogatar and the
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individual do not result in severe pain. The facial slap 2nd walling contain precautions to ensure
that no pain even approaching this level results. The slap is delivered with fingers slightly
spread, which you have explained {0 us is designed to be less painful than a closed-hand slap,
The slap is alsa delivered to the fleshy part of the face, further reducing any risk of physical
damage or serious pain. The facial slap does not produce pein that is difficult 1o endure.
Likewise, walling tnvolves quickly pu!img the person forvard and then thrusting him againsta
Hlexible false wall. You have informed us that the sound bf hitting the wall will segally be far
warse thsin any posstble injury to the {ndividua). The use of the ralled el around fhe neck also

" féduces any risk of injury, While it may burt 1o be pushéd sgainst the wall, any pain axperienced

is not of the intensity asseciated with serious physical injury.

A we understand it, when the waterbostd is used, the subject’s body responds a5 if the
subject were drowning—even though the subjeci may be well awsre that he is in fact not
drowning. You have informed us that this procedure does notinflct sctual physical harnr., Thus,
although the subject may experience the fear or panic associated with the feeling of drowning,
the waterhozard does not infliet physical pain. As we explained in the Section 2340A
Memorandum, “paia and suffering™ as used ia Section 2340 is best understood a5 1 sitgle
concept, not distinct concepts of “pain® as distinguished from “suffering.® See Section 23404
Mernorandum al 6 o3, The waterboard, which inflicts no pein or sctuel barm whiatséever, does
not, i our view infliel “severe pain or suffering.” Even if one were to parse the stafute more
faely (o attempt 10 treat “suffering™ 25 a distinet concept, the wawerbozrd could not be said wo
inflict severe suffering. The waterboard is simply & controlled acuic episode, lacking the
connotation of a profracted period of fime generally given to suffering,

Finally, as we discussed above, you have informed us that in determining which
procedures o use and how you will use them, you have selected {echniques that will not harm
Zubaydah's wound. Youhave alss indicated that numerous steps will be taken to ensure that
none of these procedures In any way interferes withi the proper hesling of Zubaydal's wound.
You have also indicated that, should it appear at any time that Zubaydeh is experienting severe
pain or sufféring, the medical persoanel on hand will stop theuse afany techniqua.

Evén when all of these methods are considered combined in an overall course of canduct,
they stiil would not inflict severe physieal pain or suffering, As discussed above, a nuinber of
these acts result i no phyzical pain, others profies only physieal discomfort. You have
indiceted (hat these sets will not be used with substantial repstition, so that there i no possibility
that severe physical pain cauld arise from such repetition. Aceardingly, we canclude that these
2cts neither separafely nor as part of a course of conduct would inflict severe phiysical pain or
suffering within the meaning of ths statute.

We next consider whether the use of these techniques would inflict severe mewral pain or
suffering within the meaning of Section 2340, Section 2346 defines severe mental pain or
suffering as “the prolonged mental harm caused by or resulting Gom™ one of severs! predicate
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acis, 18 U.S.C. § 2340(2). Those predicate acts are: (1) the intentienal infliction or threatered

inflistion of severe physical pain or suffering; (2) the admintstration ar application, ¢r threstened
administration or application of mind-aliering substances or other procedures caloulated to: A
distupl profounndly the sensss ot the personafity; (3) the threat of imimiven deatly, or {4} the threat
that @y of the preceding acts witl be-done t another pesson. See 18 US.C. § 23402)(A)D).

“As we have explained, this list of predicate acts is exclusive. See Section 2340A Memeyandum
2t 8. No other acts can suppont 2 charge under Section 23404 besed on the infliction of severe
mental pain or suffering. See id. Thus, if the methods that you have deseribed do dot eithier in
and of themselves constitue one of these aets o as a course of conduct fuifill the predicare act
requirement, the prohibition has not been vislated. See id, Before addressing these fechniques,
we nate tha if is plain that none of these procedures invalves a threat to any third party, the use
of any kind of diugs, or {or the reasons described abave, the infliction of severs physical pain.
Thus, the question is whether any of these acts, separately or 2¢ a course of conduct, constitutes 2
threat of severe physical pain or suffering, a procedure designed to disrupt profoundly the senses,
or a threat of immineat death. As we previausly explained, whether en actlon constitutes & threat
pust be assessed from the stzadpoint of 2 teasonable person in the subject’s position. Jee id at
9.

No argument can be made fhat the aftention grasp or the facial hold constitute treats of
imminent death or sre procedures designed to disrupt profoundly the senses ot personality, In
general the grasp and the faciel hold will starte the subject, produce fear, or even insult him. As
vou havs informed us, the use of ihese techniques is pot acoompanted by 2.specific verbal thrsat
of severe physical pain or suffering, To the extent thar these tschniques could be considered 2
threat of severe physical pain or suffering, such a threat would have to be inferted from the acts
thernselyves. Because these actions themselves involve no pain, neither could be inferpreted by 2
reasonable person in Zubaydah's position fo constitute a threat of severe pain cr suffering.
Accordingly, these two technigues are not predicate acts within the meaning of Section 2340,

The facial slap Jikewise fails ourside the set of predicate acts. I plainly is nota threat of
imminent death, under Section 2340(2)(C), or a procedure designed to disrupt profoundly the
seases or personality, under Section 2340(2)(B). Though it may huri, as discussed ebove; the
efizct is ane of smarting or stinging and suzprise or humiliation, but not severe pain. Nog does it
alone constitute a threat of severe pain or suffering, under Section 2340(23(A). Like the facisl
hold and the avention grasp, the use of this slap is not accompanied by a specific verbal threat of
further escalating violence. Additionally, you have infonned us thet in one use this techsique

- will typically involve at most two slaps. Certainly, the use of this slep may disledge any
expeciation thal Zubaydah had that he would not be wuched in 2 physically aggressive manner,
WNouatheless, this alteradon in his expeetations could hardly be construed by a reasenable person
in his sfruation to be tantamount to a thread of severe physical pain or suffering. Af most, this
techrique suggests that the circumstances of his confinement and intemogation have changed.
Therefore, the facial slap is nat within the statule’s exclusive list of predicate acts.
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Walling platily isnot a preceouc caleulated to disnupt profoundly the senses or
personality. While walling involves what might be characier fzed as rough handling, it does not
involve the threat of imminent death or, as discussed above, the iafliction of severe physical pain.
Moreaver, oace again we understand that yse of ihis tech;ruquc wittnet be accomptnied by any
snecific verbal threat that vislence will easue absent coaperation. Thus, like the facial slap,
wailing can osly constitute 5 threat of severe. physical pain if & reasanable person. wauld infer
such 4 threat from the use of the technique itself. Walling does net in and of itself inflict severe
pain or saffering, Like the facial slap, walling may alier the sibject’s expectation aste the
treatment he believes he will receive. Nonetheless, the character of the action falls se far short of
inflicling severe pain or suffering within the meaning of the statute that even if he inferved that
greater aggrassiveness was to follow, the typs of actions that could be reasonably be sntivipated
would stifl fall below arivthing sufficient ta infliet severe physicel pain ar suffering under the
statute, Thus, we conclude that this iechnique falls outside the proscribed. predicate acts.

Like walling, siress positions and wall-standing are not procedures czleulated to disrupt
profoundly the senses, nor are they threats of imrminent death. These procedutes, as discussed
sbove, involve the use of muscle fatigue 1o encourage cooperation end do not themselves

‘constitute the inflictian of severe physical pain or suffering. Mareover, there is no aspect of
violenwe to either technique thei remotely suggests fuzare severe pain or suifering from which
such & threat of future hzom could be inferred. They simply involve foreing the-subject to remain
ir. uncomfortable posidons, While these acts may indicate to the subject that hic may be plased in
these positions again if he does not disclose infarmation, (he use of these techniques would not
suggest to a reasonable person in the subject’s position that fie is being threatened with severe
pain or suffering. Accordingly, we concluda that these two procedires do not constiture any of
the predicate acts get forth in Section 2340(2).

" As with the other techniques discussed so far, cramped confinement is not a threat of
imiminent death. It may be argued that, focusing in part on the fact thal the boxes will be withow
light, placement in these baxes would. constitule a procedure designed to disrupt profoundly the
senses. As we explained in our recent opinion, however, to “disupt profoundly the senses™ &
tzchnique must produce an extreme effect in the subject, Sze Section 23404 Meémarandum st
1012, We have previously concluded that this requires that the procedure cause substaptial
intefference with the individual’s cognitive abilities or furdamentally siter bis personality. See
id. at 11, Moreover, the swiute reqmres that such p:ochun.s st ke calouiated to produce this
effect. .S‘ ¢ id. at 10; 18 U.S.C. § 2340(2)(R).

With respect o the smail confinement bax, you have infermed us that he would spend at
riost {weo hours in this box. You heve informed vs thel your purpose in using these boxes is not
10 interfers with is senses or his personality, but w cause him physical discomfort that will
encourage itm {o disclose critical information. Moreover, vour imposition of fime lmitations on
the use of cither of the boxes 2lso indicaies that ihe use of these boxes is oot designed or
calculuted fo disripr profoundly the senses or personality. For the larger boy, in which he can
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both stand and sit, he may be placed iri this box for.up 10 eightean hours al a time, while you have
informed us thar be will never spend more fhian an hour at Gme in the smaller bax. These time
limits further ensure that no profound distuption of the senses of personality, werf: it evén
possible, would result. A such, the use of the confinement boses does not constiute a
procedure calculated to disrupt profoundly the senses or personality.

Nor does the use of flie boxes Hrezten Zubaydal with severe physical pain or suffacing.
While additional time speat in the boxes may be threalened, thelr use is not accompanied by any
express threats of severe physical pain or suffering. Like the suess positions end walling,
placement in the boxes is physically uncomfortable but any such discomfort does not rise 1o the
level of severs physical pain ot suffering, Accordingly, a reasosable person in the subject’s
posirion would not infer from. the 1se of this technique that severe physical pain is the next srep
in bis interrogator’s treatment of him. Therefore, we conclude that the ude of tha tanfinement

boxes does not fall within the statute’s required predicats acts,

In addition to using the éonfinement baties albne, you zlso would like o intrgfiuce an
insect into one of the boxes with Zubsydah, As we understand i, you plau to inform Zubaydeh
ihat you are going to phace 2 stinging insect into the box, but you will actually place 2 harmless
insect in the box, such as a caterpillar. If you do so, to ensure that you are oufside the predicate
sct requirement, you must inform him that the insects will not have 2 sting that would produce
death or severe pain. [f, hotvever, you were ta place the insect in the box without informing him
that you are doing so,-then, in erderto not commit a predicate act, you should not affirmatively.

the approaches we have described, thie insect's placement in the box would not constitute a thyeat
of severe physical pain or suffering to 4 reasonable person in his position. Anindividual placed
in a box, even an individual with a fear of inséels, would not reasonzbly feel threatened with
severs physical pain or suffering iF 2 caterpillar was placed in the boxr. Further, you bave
informed us that you are not aware that Zubaydah has any allergies o insects, and you have not

+ informed us of any other fzctors that would cause a reasonehle person in that same situation o
- believe that an unknown insect would eause him severe physical pain or death, Thus, we

concjuis that the placement of the inseot in the confinement box with Zubaydab wauld not
constitute a predicate act,

Sleep deprivation 2ise clearly does nel involve 4 threat of imuninent death. Although e
produces physical discomifort, i cannot be szid (o constioute a theeat of severe physical pain or
suffering from the perspective of 4 reasonable person i Zubaydah’s position. Nor could sleep
deprivation constite a procedure caleufated to disrupt profoundly the senses, so long as sleep
deprivation {as you have informed us i3 your intent) is used for limited periads, before
hallucinations or ather prafound disruptions of the senses would occur, To Be sure, sleep
deprivation may reduce the subject’s ability to thik on his feet. Indeed, vou indicate that this iy
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the intended result. His mere reduced abilily ta evade your questions and resist andwering does
not, hawever, rise to the level of disription requiréd by the statute. As we explained above, 2

- distuption withih the fueaning of tlie stature is-an extreme one, substaatially interfering with an

individual's cognitive zbilities, for example, inducing hallucinatians, or driving him fo engege in
uncharacteristic selfdestructive behaviar. See infra 13; Section 2340A Memorandum at [1.
Therefore, the Hmited use of sleep deprivation does not constituie one of the eequired predicate
acis.

We find that the use of the waterboard ronstitutes a threat of imminent death, As you
have explained the waterboard procedure 1o us, it creates in the subject the uncontroliable
phys{ological sensation that the subject is drowning. Altheugh the procedure will be monitored
by persorinel with medical wraining and extensive SERE school experiénce with this progedure
who Wil enstre the subject’s mental and physical safety, the subject is not aware of any of these
precautions. Prom the vantage point of any reasonable person undergping this procedure in such
cireumstances, be would feel as if he is drovming at very moment of the procedure due to the
unconirallable physiological sensation he is experiencing, Thus, this procedure canuct be
viewed as too uncertain (o satisfy the imminence requirement. Accordingly, it constingtes 3
threat of imminent death and fulfills the predicate act requiremient uader the statute.

Although the waterhoard canstifutes & threat.of imminent death; prolonged mental ham
must sonstheless result (o violats the statutory prohibition on infliction of severe mestal pain or
suffering. See Seefion 2340A Memomndum &t 7. We have previgusly concluded that prolonged
mental harm is mental herm of some lasting dotiiion, &g mentl harin lzstng months or vears,
See id. Prolonged meutal harm is not simiply fie siress expenienced in, for example, 20
interrogation by state police. See #4. Based on your research into (he use of these methods af the
SERE school and cousultation with others with expertise in the field of psychology and
interrogation, you do not anticipate that any prélonged mental barm would result from the use of
the waterboard, Indeed, you have advised us thai the relief is almost immediate when the cloth is
removed from the nose and mouthy [n the absence of prolonged menial barm, ao severe mental
pain ov suffering would have been inflisted, and the use of these procedures would not congtitete
torture within the meaning of the statwle.

When these acts are cousidered as 2 course of conduct, we arc unstre whether these acts
may constifute a threat of severe physical pain or suffering. You have indicated to us that you
have not determined either the arder or the precise timing for implementing tese proceduwres. It
is conceivable that these procedures could be used in a course of escalating conduct, moving
incremantally and rapidly from least physically intrusive, e.g., facial hold, to the most physical
conlact, e.g., walling or the waterboard. Aswe understand if, based on his veatment so 2y,
Zubaydsh has came 10 expect that no physi\:a herm will be done te him. By using these
techryiqites in increasing intensity and io rapid succession, the goal would be to dislodge this
expectation. Based on the facts you have provided o us, we cennol say definitively that the
entire course of conduct. would cause & reasonsble person to'helieve that he.is being theearened
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witl severe pain or suffering within the meaning of section 2340. On.the other hand, however,
under certain circumstances—for example, rapid escalation in the use of these techniques
culminating in the waterboard {which we acknowledge constitutes 3 threat of inuni‘slent death)
accompanied by verbal or other suggestions that physical vialence will fc:!lowmm‘rght cause
reasonable persorto believe that they are faced with such a threat. Without more infarmation,
we are uncertain whether the course of conduct would constiute a pradicale act under Section
2340(2).

Bven if the course of conduct were hought to pose a threat of physieal pain orsuffering,
it svould nevertheless—aon the facis before us—not constitute a violation of Section 2340A. Not
only must the course of conduct b a predicate act, but also those who use the procedure must
actually cause proleoged mental hanm. Based on the informstion that you bave provided fo us,
indicsting that no evidence exists that this course of conduct produces any projonged mental
harm, we conclude that a course of conduct using these procedures and culminating in the

waterboard would naot vislate Section 2340A.

Seecific fntent, To violate the statute; an {ndividual must have the specific intenz 1o
inflict severe pain o suffering. Because specific intent s 2n element of the offense, the absence’
of specific intent negaizs the charge of torlure. As we previously opined, © have the vequired
specific ttent, o individual must sxpressly intend fo cavse such severs pain or suffering. See

* Seetion 2340A Memarandum at 3 citing Carter v, Unired Srares, 330 0.8, 255, 267 (2000). We

have further found that if a defendant zets with (e good faith belief thar bis actions will not
cause stch siffering, he has not acted with specific lntent. See id. at 4 cifing Soufh Ail. Lntd.
Poshp, of Ternr. v, Reise, 218 F.3d 518, 331 (4th Cir. 2802). A defendent acts in good faith

when he has an honest belief that his actions will hot resultin sevére painor suffering. See id
citing Cheek v, United Scates, 498 U.S. 192, 202 (1991). Although an honest belief need ot be
reasanable, such a belief is easier {0 astablish whore there is @ reasorable basts forit. See id &1 5.
Good faith may be established by, among other things, e relianée on the advice of experts. See
id at §. . .

Based on the ixformation you have provided us, we believe that those carrying out these
procedures would not have the specific intent to inflier severe physical pain or suffering. The
ahjestive of these techniques is not io cause severe physicsl pain, Findt, the constant presence of
personnel with medical training who have the authority te stop the interrogation should it appear
it is meddically necessary indicates that if is nnt your inlent (0 couse severe physical pain. The
personnel on site have extensive experience with these specific 1echniques as they are used in
SERE schoal training. Second, you have informed us that you are teking steps ta ensure that
Zubaydaly’s injury is.not wezsened ov his recévéry impeded by the use of these techniques.

Third, as you have described them to us, the proposed techniques invalving physical
contact between the interrogator and Zubaydah actually contain precautions to prevent any

seripus physical harm to Zubaydah, In “walling,” a rolled hood or towel will be used to prevent
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whiplash and lie will be permitted io rebound from the fiexible wall fo reduce the liketihood of
injury. Similarly, in the “faciat hald,” the fingertips will be kept well away from the his.eyes o
ensure that there is oo injury to them. The purpose of that facial hold is notinjure him bul to
liold the head immabile. Additionally, whilethe stress positions and wall standing will
undoubiedly result in physical discomfort by tiring the muscles; it is abvious that these positices
are nat intended ta produce (he kind of exireme pain required by the statute.

Furthennore, no specific intent 10 cause severe mental pain or suffering appears to be
present. As we explained in our recant opinion, an individual must have the specific intent 10
cause prolonged mental harm in order to have the specific inrent 1o inflict severe mental pain or
suffering. See Section 23404 Memorandem at 8. Prolonged menta! karm is substentiaf meptal
barm of a sustained duration, .g,, barm lasting mounths or even years after the acts were inflicted
upon the prisonst. As we indicated sbove, 4 godd faith belief can negate this element.
Aceordingly, if an individual conducting the interogation bas a good faith helicf fhat the
procedues he will apply, separately or together, would not ressit in proionaeti mentst rarm, that
individual lacks tlie requisite specific Intent. This conclusion conceming spesific intent is fucther
bolstered by the due diligence that has been coaducted concesning thé effects of these
interrogation procedures;

The mental health experts that you have eonsultzd heve indicated that the psychological
impzct of 2 cowrse of conduct must be assessed with reference 1o e subject’s psychological
hiswory and curent mental health status. The healthier the individual, the less Ukely that the use
of 2ny one procedure or set of procedures a3 a course of conduet will result in prolonged mental
barm. A comprehensive psychological profile of Zubagdah has been created. Tn ereating this
proﬁlc, vour parsonnel drew on direct interviews, Zabaydsh‘s diaries, observation of Zubaydah
since hs_s capture, and yuy aiion fromm ather saurces sich as other inrel Lgenceaad press re.mqg

As we indicated above, you have informed us that your proposed iutervogation methods
have been used and continue to bé used in SERE training, Ti is our underscanding that these
techniques are not used ane by one in isoladon, but as a full course of conduct m resemble a real
interrogation. Thus, the information derived from SERE training bears both upon the impact of
the use of the individual techniques znd upon their use as a course of conduel. You have found
that tdhe use of these methods together or separately, including the use of fhe waterboard, has sot
resulied in any negative long-terin mental health consequences. The continued use of these
methods without meneal health cunsequences to the trainees indicates that it is kighly improbable
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that such consequences would result liere, Because you have conducted (he due diligence 10
determine that these procedures, either alone ar in combination, do not produce prolenged mentist
“hanu, we beljeve that you do nat meel the specific Intent requireinent necessary ta violate
1 Section 2340A.

You lrave also informned us that you have réviewed the relevant literature o the subject,
and consulted with. eutside psycholagists. Yaur seview of the liferature uncovered na ehtpirical
data on the use of these procedures, with the exception of sisep déprivation for which no long-
term heaith m&sequerces resulied. The obitside psyehologists with whom yau ¢onsultad
indicated were utiaware of any cdses wiwere Jong-tepns problers have eccumad a8 a result of these
techaiques.

A3 described above, it appears you have conducted an extensive inguiry 10 dscertain \v“;at
impact, if any, thesa procedures individually and as 4 course of conduet would have an
Zubaydah. You have consulted with interrogation experts, including those with substantial
SERE school experience, consulted with cutside psychalogists, completed & psychological
assessment and reviewed the relevant literature on this topic. Based on this inquiry, vou believe
that the use of the procedures, including the walerboard, and as a course of conduct would not
result in prolonped mental harm. Reliance on this information about Zubaydah and abowt the

‘effect of the use of thess techniques mate generally demonstraies the presence of a good faith
beiief that ng prolonasd mental harm will result from nsing these rethods in the nterrogation of
Zubaydah. Moreover, we think tha! this represents not only an honest belief but also
reasonsble belief based on the informationthet you have swpplied o us. Thus, we believe that
the specific intent w inflict prafonged mental is not prcserL and consequently, there is no
specific infent to inflict sevare mental pain or suffening. Accordingly, we conclude that on the
facts in this case the use of these methods separately or a course of condual wonld not violate
Section 2340A.

Based on the faregoing, and based on the facls that you have provided, we conclude that
. the intervogation procedures that you propose would rot vielate Section 23404, We wish to
- . emphssize that this is our best reading of the Jav; hovwever, you shauld be aware that there are no-
: cases construing this statute; just as there have been no proseeutions brovght under it

Please let us kmow if we can be of further assistance.

TO}‘}& ECRET 8
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Guldalines on Confisemant Conditions For CIA Patainses

: These Gua&ellnes gavern the condltlens of con:inement for
CIA Dekainees, who are persons d WEslcinleie
ﬁacxlxties that are under the] o . conbtrol of

" 1 on _acllitles . ~ o - L

: , L These Guidellnes recognize thak
envzronmental and ather cORdLClonS, as well as particularized
considerations affecting any given Detention Facility, will,
ALY from case to case and. lccatlon to location. -

1. winimums * )
Tue provision st be taken to pratect the health and

safeby of al Lo Detalnees cl d'n-“ba 1 vels of
medical care B i : . .

2. Implementing Procedures
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Guidelines on Confinement Conditions for CTA Detainees

ER Responsible CIa Officer

The Director, DCI Counterterrorist Center ahall
efisure {a) that, at all times, a specific agency staff
employee {the “Responsible CIa Officer”) is designated as
responsible for each specific Detention Pacility, . (b} that
sach Responsible CIA Officer has been provided with a copy of
these Guidelines and has reviewed and signsd the attached
Acknowledgment, and {c} that each Responsible CIA Oﬁﬁicex and
each CIAx officer part1c1pat1ng . or
’in&mviﬁnals detalned -ursuant Lol

rev1ewed and signed the.Ac«-ow edgment attached therato
Subject to aperational and security considerations, -the
Responsible CIA Officer shall be present at, or visit, each
Detention Facility at dntervals appropriate to the
circunstances.

.

APPROVED:

T

Jeelez

Date




Guidelines on Confinement Conditions for 0Ia Detainees

ACKNOWLEDGMENT
ST, - . Ly am tha “Respongible CIA Officer for the
Detention Facility known as "+ By my signature .

below, I acknowledge that T have read and understand and will
comply with the “Guidelines on Confinement Conditions for CIA .
Detainees® of . , 2003, . )

ACKNOWLEDGED 1

Name . ' ' " pate
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Thesge Guxdellnes addxress the mon&uct of intexxogations of

peracns who are detamed

-ursuant to tha authorlﬁmes sat.
ﬁortb ! .

Thede Guidelines complement internal Directorabte of
Operations guidance rslating to the conduct of
interrxogations. In the event of any inconsistency between
existing DO guidance and these Guidelines, the provisions of
these Guidelinss shall control. '

1. Pexrmigsible xnéaérogatiqn Techniques

Unlaess otherwise approved by Headguarktexs, CIA
officers and othex personnel acting on hehalf of CIA may use
only Permissible Interrogation Technliogues. Permissible
Intexrogation Technigques consist of both (a) Standard
Technigques and (b} Enhanced Technigues.

§£§B§ﬁ:§;$§ghnigu§£ are Cachniques that do not
intorporate physical or substantial psychelogical pressure.
Thegs tsechniques include, but are pot limited to, all lawful
formz of questioning emploved by U8 law enforcement and
military iuterxcgation personnel. Among Standard Techniques
are the usg of isclation, sleep deprivation not to exceed
72 hours, reduced caloric intake {(so long as the amount is
calenlabed to maintain the general health of the detainea),
deprivation of reading material, use of loud music or white
noise {(at a decibel level calculated to avoid damage to the

detainee’s hearing), and the use of diap d
-e;lqu 1. not to e&cesd'72 hours,




Anppn

_Guideline on Interroga

tions Conducted Pursuant to tbe‘_.”

Enhanced Technicues are techniques that do
incoxporate physgical ¢ox psychologlcai pragsure beyond
Standard Tethoiques, The: dse of eanh»spaciflc Enhanced
Technlque nugk be approved by Headqnarters in advance, and
may be emploved only by approved interrogators for use with
the specific detainse, with appropriate medical and
peychological participation in the process. These technloues
are, the attesmbion grasp, walling, the facial hold, the

\iﬁacial slap {insult slap}: the abdominal slap, cramped

confinement, wall standing, stress positions, sleep
deprxvatﬂcn baeyond 72 hours, the use of 8iapers for prolonged
periods, the use of. harmless insegts, the water board, and
such other tachnigues as may . -be specifically approved
pursuant to paragraph 4 below. The use of each Enhancad
Technique is subject to specific temporal, physical, and
related conditions, lncludlng a competant evaluation of the
medical and psychological state of the detainee.

2. Medical arxd Psychological Persomnal

medical and psychologleal personnel shall
ba readily avallabls for consultation and
travel to the interrogation site during all detainee
interrogations enploying Standard Techniques, and appropriate
medical and osychologlcal personnal musk be on site during
all detainee interrcgations, employing ‘fnhanced Pechnlgues.

In each case, the medical and psychological persomnel shall
suspend the Iinterrogation if they dstermine that gignificant
and prolonged physical or mental injuzy,»pain, or suffering
ls likely to xesuli if the interrogabtion is not suspended,

In any such instance, the interrogation team shall
immediately report the facts bto Headquarters for management

and legal review to.determine whether the interrogation may
be resumed

1. Intarrogatién Paraonnsl

The Director, DCI’ Countarterrorist Centéer shall
ensure that all personnsl directly engaged

interrogation of persans detained pursuant [ P e
mzlave been appronmate y screened
te medical, psychological, and sescurity stanﬁpomnts), have

reviewed these Guidelines, have received appropriate training

in their implementation, and have completed the attachnd
keknowleédgment.
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Guideline on Interxogations Conducted Pursuant . to the

4. Approvals Reguired

Whenever feasible, advance approval is required for
the use of Standard Technigques by an Lnterrogablon team., In
‘all instances, their use shall be documented in cable
traffic, - Fricr approva1 in writing f{e. g., by written
memorandum or in cable traffic) from the Directox,. DCI

. Counterterrvorist Center, with the concurrénce of the Chief,
CIC Legal Group, ls'raqulraé for. the use of any Enhanced
Technique{s), and may be @Kovmded ‘only where D/CTC has
determined that {a) the specific detainee is believed to
possass information about risks to the citizens of the United

" ‘States or other nationsg, (b} the use of the Enhanced
Technique(s) 'is appropriate in oxder to obtain that
information, (c) appropriate medical and psychological
persomel have congluded that the usze of the Enhanced
Technlque(s} is not éxpected to praduce “severe phy51cal or
mental pain or suffering,” and (d) the nersonnel authorized
to.employ the Ephanced. Tachnique{s) “have completed tha
attached acknowledgment. Nothing in these Guxdel%nes alters
the rmght to act in gelf- defense

5, Recoxdkeeping

In each,lnterxogat1on sess;on in which an Enhanced
Technique Ls enployed, a contemporaneous racard shall be
created setting forth the nature and duration of sach such
technique employed, the identitiés of those present, and a
citation to the xQQﬁired Headquarters approval cable. This

. information, which may be in the form of a cable, shall be
provided to Headquarters.

APPROVED: C :

memzzms

Date




........

TOD

m ! : o g:m‘ &

T, L .,‘ acknowledge that I have read and
understand and will comply with the “Guidelines on
Inter):ct:.ons Condu,cte& Pua:suant t:,o : .

 ACKNOWLEDGED :

Name

Date |
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DRAFT GMS GUIDELINES ON MEDICAL AND PSYCHOLOGICAL SUPPORT TO
' DETAINEE INTERROGATIONS
-September 4, 2003

4
-

The following g fruzdehnes offer general references for medical officers suppori:mg
the detention of terrorists captured and turned over fo the Central Intelligence Agency for
mterrogatmn and debriefing. There are three. different contexts in which these guidelines
mdy be applied: (1) duting the: period of initial interrogation, (2 during the more _

at 20 mierrogatmn site, and (3 G e

IZ‘HERROGATYON SUPPORT
f Captured terrorists turned over fo the CLLA. for interrogation may be sub;ectcd to
a wide range of legally sanctioned techniques, all of which are also used on U.S. military
persemze} in SERY training programs. These are designed to psychologically “dislocate”
the detainee, maxirnize his feeling of vulnerability and helplessness, and reduce or

elmnnate his will to resist our efforts to obtain critical intelligence,

.- Sancnoned interrogation techmques mmst be specifically approved in advance by
the Director, CTC in the case of each mdxvaduai tase. They include, in approximteiy
ascsadmg degree of inténsity:

Standard measures (L.e., without physical or substantal psychoiogzcal pressure)
Shaving

Stripping :

; Diapering (generally for periods not greater than 72 hours)
? Hooding ‘
Isolation ‘
: White noise or loud music (at a decibel level that will not damage hearing)
! Continuous light or darkness

Uncomfortably eool environment .

Restricted diet, including reduced caloric intake (sufficient to maintain

* general health)

Shackling in upright, sitting, or horizontal position

Water Dousing

Sleep. deprivation (up to 72 hours)
‘Enhanced measures (with physical or psychological prassure beyond the above) .

' Altention grasp
Facial hold
Insuit (facial) slap
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Abdominal slap
Prolonged diapering
Sleep deprivation (over 72 hours)
Stress positions -
—on knees, body slanted forward or backward
---leaning with forehead on waﬁ
Walling
Cramped conﬁnemant (Conﬁnamaﬁt bcxas)
Wa?:erbc:a:rd :

In all instances time generai goal of these techmiques is a psycholog;cai impact, and
not some physical effect, with a specific goal of “dislocat[ing] his expectations regarding
the treatment he believes he will receive....”  The more physical techniques are

- delivered in-a manner carefully Hmited to avr:ud serigus physical harm. The slaps for

example are ‘designed “to induce shock, surprise, and/or humiliation” and “not to inflict
physical pain that is severe or lasting.”” To this end they must be delivered in a
specifically circumscribed manner, €., with fmgcrs spread. Walling is-only against a
springboard designed to be loud and bouncy {and cushion the blow). Aﬂ walling and
most attention grasps are delivered only with the subject’s head sohdly supparted with a
towel ta avoid extenswmﬂemon mjury

OMS is responsible for assessing and monitoring the health of dll Agency
detainees subject to “enhanced” interrogation techniques, and for determining that the
authorized adruinistration of these techniques would not be expected to cause serious or -

permanent harm.! "DCI Guidelines" have been issued formalizing these responsibilities,
and these should be read directly.

Whenever feasible, advame approval is required to use any measures bayond
standard measures; technique-specific advanced approval is required for 2ll “enhanced”

. maeéasures and is condiional on on-site medical and psychalogical personnel* confirming

from direct detainee examination that the enhanced technique(s) is not expected to
produce “severe physical or mental pain of suffering.” As a practical matter, the
detainee’s physical condition must be such that these interventions will not have lasting

' The standard used by the Justice Department for “mental” harm is “prolonged mental
harm,” Le., “mental harm of some lasting duration, e.g., mental harm lasting months or years.”

“In the absence of prolonged mental harm, no severe mental pain or suffering would have been
inflicted.” Memorandum of August 1, 2002, p. 15.

Unless the waterboard is b&mg uséd, the mcdmai ofﬁccr can bﬁa physmzano*a PA ns;e ef the

waterhoard requires the presence of a physician,
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effect, and his psychological state strong enough that no severe psychological harm will
result. '

The medical'impﬁcaﬁons‘ of the DCI guidelines are discussed below.

General intake evaluation

New detainees are to have a thorough injtial medical assessment, with a complete,
documented history and physical addressing in depth any chronic or previous medical

B Vital signs and weight should be recorded, and blood workc drawn (8

lthough bef, the data should reflect what W chekcd and clde gative ﬁnns. '

. Medical greabment

Lt is important that adequate medical cave be provided to detainees, even those
undergoing eshanced interrogation. Those réquiring chronic medications should receive
them, acute medical problems should bé treated, and adequate fluids and nuirition
provided.

_ Doc{zmned subsequent mecal recliecks should be performed on & regular basis,




AT

The baszc diet during the penod of enhanced interrogaticn ﬂeed oot be palatable,
but should include adequate fluids and nutrition. Actual consumption should be
-monitored and recorded.. led Eusure eremval&nt is 2 ood say (o assm‘c that thera

is adequate nutnnon . : '

o . L . Indmduals r&fusmv adequata hquxds durin ﬂns
stage should have ﬂmds a{}mmlstered at the earhest sxgns of dehydration.
' - ' : | If there is any question

s should be monitored and recorded.

3 out ad eqnacy ofﬂmd mtake urinary output ‘

Uncomfcrtablz cool environments

Detainees can safely be placed in uncomfortab y copl e “ents for va
Ie“gﬂm of ﬁme. ranging i‘mm hours to days . o o ;

Core body temperature falls after more than 2 hours at an ambient temperature of
10°C/50°F. At this temperature increased metabolic rate cannot conypensate for heat
loss. The WHO recommended minimum indoor temperature i3 18°C/64°F. The
“thermonentral zone” where minimal compensatory activity is required to maintain core
temperature is 20°C/68°F to 30°C/86°F . Within the thermoneutral zone, 26°C/78°F is
considered optimally comfortable for lightly clothed individuals and 30°C/86°F for nzked
. individuals. §

If there {3 any possibility that ambient temperatures are below the thermoneutra}
range they should be momiorcd and the actual tempe,ram}:es dccumentc t :




it

At amblent temperamres bclow 1

$9C/64°F, detainees should be monitored for the

White neise orloud music

. As a practical guide, there is no permanent hearing risk for continuous, 24-hours-
a-day exposures to sound at 82 dB.or lower; at 84 dB for up to 18 howrs a day; 90 dB for
up t6 8 hours, 95 dB for 4 hours, and 100 dB for 2 hours, If necess instrurnents can
be prowded to measurc the;sc ambwnt sound levels, B . i

Shackling

Shackling in non-stressful positions requires only monitoring for the development
of pressuze sores with appropriate treatment and adjustment of the shackles as required.




Assuining no medical contraindications are found, extended periods (up to 72
h@nrs) ina smdmg posmon can be approved if the hands are no higher Lhan head level
by the lower extfennnes , -

s,

F T
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Sleen deprivation

- The stmdzrd approval for sleep deanatJon , Pér'se (thhout Ie gard toshackhng position)

i3 72 howss. Extension of sleep deprivation beyond 72 conhnﬁeus hours is.
anhancedmeasure wh;chre" ; D/C’}?C pLior a rova} ' ’

NOTE: Examinations performed during periods of sleep deprivation should include the
current number of hours without sleep; and, if only.a brief rest preceded this period, the
specifics of the previous deprivation also should be recorded.

- Craruped confinement {Confinement boxes)

. smaﬁ bGX is aﬁowable up to 2 hours. Confinementin the Iarcre box is limited to g
~— ° consecutive hours,
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Waterboard

This is by far the most traumatic of the enhanced interrogation techniques. The
historical context here was limited knowladge of the use of the waterboard in SERE
training (several hundred frainees experience it every year or two). 'Tn the SERE model
the subject is immobilized on his back, and his forehead and eyes covéred with a cloth.

A stream of water is directed at the upper lip. Resistant subjects then have the cloth-
lowered to cover the nose and mouth, as the water cantinues to be applied, fully
satarating the cloth, and precluding the passage of air. Relatively little water enters the
mouth. The occlusion (which may be partial) lasts no more than 20 seconds. On x:cmc)val
of the cloth, the subject is immediately able to breathe, but continues to have water
directed at the upper lp to prolong the effect. This process can continue for several
minates, and involve up to 15 canteen cups.of water. Ostensibly the primary desired
effect derives from the sense of suffocation resnlting from the wet cloth temporarily
occhuding the nose and mouth, and psychological impact of the continued application of
water after the cloth is removed: SERE trainees usially have only a single exposure to
this technigue, and never more than two; SERH trainers consider it their most effectlve
techmque and deem it vn*tualiy n:msmmble in the tcammg settmg
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The SERE training program has applied the waterboard technique (single
exposure) to trainees for years, and reportedly there have been thousands of applications
without significant or lasting medical coruplications, The procedure nonetheless carries
some tisks, particularly when répeated a large number of Himes or when applied to an

o

. individual less fit than a typical SERE trainee, Several medical dimensions need to be
. monitored to ensure the safety of the subject.

It our limited experience, extensive sustamad use of the waterboa;rd can introduce

* new risks. Most senously, for reasons of physmal fatigue or psychologlcal resignation,

the subject may simply give up, allowing excessive filling of the airways and loss of
consciousness. -An unresponsive subject should be 1 ghtcd immediately, and the
interrogator should deliver a snb-xyphoid thrust to expel the water. If this fails to restore

- normal breathing, aggressive medical intervention is required. Any subject who has

reached this degree of compromise is not considered ah appropriate candidate for the

waterboard, and the physician on the scene can not approve Turther use of the waterboard
without specific C/OMS consultation and approval.

A rigid gnide to madically approved use of the waterboard in essentially healthy
individuals is not possible, as safety will depend on how the water is applied and the
specific response each time itis used. The following general gnidelines are based an
very limited knowledge, drawn from very few subjects whose experience and response

", was quite varied. These represeat only the medical guidelines; legal gmdelmes &Isa are

operative and may be more’ restrictive,
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_ A series (within a “session™) of several relatively rapid waterboard applications is
medically acceptable i

in all healthy subiects, 50 long as there is no indication of some
emerging valnerabili

Several such sessions per 24 hours have been employed without
apparent medical complication. The exact number of sessions cannot be prescribed, and
will depend on the response to each. If more than 3 sessions 6f 5 or more applications

© are envisioned within a 24 hours pericd, a careful medical reassessment must be made
before each later session.

By days 3-5 of an agé::eﬁsivc program, cumulative effects becoms a ﬁatantial

- concern. Without any hard data te quantify either this risk or the advantages of this

‘technique, we believe that beyond this point continued intense -waterboard applications -
may not be medically appropriate. Continued zigg:fessive use Of the waterboard beyond
-this point should be reviewed by the H\’T team in consultaﬁon wxﬁx Hea‘uartcrs
any further aggcesswe use, ~

rior 0

NOTE: In order to best inform fitture medical fidgments and recommendations, it is

- important that every application of the waterboard be thoroughly documented: how long
each application (and the entire procedure ) lasted, how much water was used in the
process ( realizing that much splashes off), how exactly thé water was applied, if a seal
was achieved, if the naso- or oropharynx was Jilled, what sort of volume was expelled,

how long was the b;‘eafc berween applications, and how the subject looked between each
treatment.
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DoJ LEGAL ANALYSIS

The ensuing legal opinions focus on
the Convention Against Torture and Other Cruel, Inhumane and
Degrading Treatment or Punishment (Torture Convention},™
especially as implemented in the U.5. criminal code, 18 U.S.C. 2340-
2340A.

37. (U/ /FOUO) The Torture Convention specifically prohibits
“torture,” which it defines in Article 1 as:

any act by which severe pain or suffering, whether physical or
mental, is ntentionzlly inflicted on a person for sich purposes as
obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or
a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the
instigation of ot with the consent or acquiescence of a public official
or other person aciing in an official capacity. Itdoes not indude
pain or suffering arising only from, inherent in or incidental to
lawful sanction. [Emphasis added.]

Article 4 of the Torture Convention provides that states party to the
Convention are to ensure that all acts of “torture” are offenses uader
their criminal laws. Article 16 additionaily provides that each state
party "shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or
punishment which do not amount to acis of torture as defined in
Article1."

15 (U//FOU0) Adopted 10 December 1984, 5. Treaty Doc. No. 100-20 (1988) 1465 UN.T.S. 85

{entered info force 26 June 1987}, The Tortuze Convention entered into force for the United States
. an 20 November 1994,
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38. (U//FOUQO) The Torture Convention applies to the United
States only in accordance with the reservations and understandings
made by the United States at the time of ratification.’6 As explained
to the Senate by the Executive Branch prior to ratification:

Article 16 i3 arguably broader than existing U.S, law. The phrase
"cruel, inhuman or degrading treatment or punishment” is a
standard formula in intermational instruments and is found in the
Universal Declaration of Human Rights, the International Covenant
on Civil and Political Rights, and the Buropean Convention on
Human Rights. To the extent the phrase has been interpreted in the
context of those agreements, "eruel” and “inhuman” treatment or
punishment appears to be roughly equivalent to the treatment or
punishment barred in the United States by the Fifth, Bighth and
Pourteenth Amendments. "Degrading” treatment or punishment,
however, has been interpreted as potentially including treatment
that would probably not be prohibited by the 1.5, Constitution.
[Citing a ruling that Cerman refusal to recognize individual's
gender change might be considered "degrading” treatment.] To
make clear that the United States consirues the phrase tobe
coextensive with its constitutional guarantees against cruel,
unusual, and inhumane treatment, the following understanding is
recommended:

“The United States understands the term "eruel, inhuman or
degrading treatment or punishment,’ as used in Article 16 of
the Convention, to mean the ctuel, unusual, and inhumane
treatment or punishment prehibited by the Fifth, Bighith

and/or Fourteenth Amendments to the Constitution of the
United States.”t {Emphasis added.]

16 (1) Viennia Convention on the Law of Treatles, 23 May 1959, 1155 UN.T.5. 331 (entered inta
force 27 January 1980). The United States s not a party to the Vienna Convention on treaties, but
it generally regards its provisions as customary international law,

17 0/ /FOUQ) 8. Treaty Doc. No. 100-20, at 15-16.
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39. (U//FOUQ) In accordance with the Convention, the
United States criminalized acts of torture in 18 US.C. 2340A(3),
which provides as follows:

Whoever outside the United States commits or attempts to commit
torture shall be fined under this title or imprisoned not more than
20 years, or both, and if death regults to any person from conduct
prohibited by this subsection, shall be punished by death or
imprisoned for any term of years or for life.

The statute adopts the Convention definition of "torture” as “an act
committed by a person acting under the color of law specifically
intended to inflict severe physical or mental pain or suffering (vther
than pain or suffering incidental to lawful sanctions) upon another
person within his custody or physical control."18 "Severe physical
pain and suffering” is not further defined, but Congress added a
definjtion of "severe mental pain or suffering:”

[Tihe prolonged mental harm caused by or resulting from—

(A} the infentional infliction or threatened infliction of severe
physical pain or suffering;

(B) the administration or application, or threatened
administradon or application, ¢f mind-altering substances or
other procedures calculated to disrupt profoundly the senses or
the personality;

{C) the threat of imminent death; or

(D} the threat that another person will imminently be subjected
to death, severe physical pain or suffering, or the administration
or application of mind-altering substances or other procedures

calculated to disrupt profoundly the senses or personality. . . 17

These statutory definitions are consistent with the understandings
and reservations of the United States to the Torture Conveniion.

18 (U /FOUOY 18 U15.C. 23400).
19 (s /FOUO) 18 1.5.C.2340(2).




40, (U//FOUO) Do has never prosecuted a violation of the
torture statute, 18 U.5.C. §2340, and there is no case law construin:
issues under U.S, and international law to Daf’s in the summer
of 2002 and received a preliminary summary of the elements of the

Mm inclassified | Angust 2002
egal memorandum set out s conchusions regarding the

proper interpretation of the torture statute and concluded that
"Section 2340A prosciibes acts inflicting, and that are spedfically
intended to inflict, severe pain or suffering whether mental or
physical."20 Also, OLC stated that the acts must be of an "extreme
nature" and that "certain acts may be cruel, inhuman, or degrading,
but still not produce pain and suffering of the requisite intensity to
fall within Section 2340A's proscription against torture.” Further

" describing the requisite level of intended pain, OLC stated:

Physical pain amounting to torture must be equivalent in intensity
to the pain accompanying serious physical injury, such as organ
failure, impairment of bodily function, or even death. Yor purely
mental pain or suffering to amount to torture under Section 2340, it
must result in significant psychological harm of significant
duration, e.g., lasting for months or even years.2!

OLC determined that a violation of Section 2340 requires that the
infliction of severe pain be the defendant’s "precise objective." OLC
also concluded that necessity or self-defense might justify
interrogation methods that would otherwise violate Section 2340A.72
The August 2002 OLC opinion did not address whether any other
provisions of J.S. law are relevant to the detention, treatment, and
interrogation of detainees outside the United States.23

20 {7 /FOUC) Legal Memorandurm, Re: Standards of Conduct for Interrogation under
18 US.C. 234023404 {1 August 2002).

2 s /PCUOY Thid., p. 1.
2 U/ /FOUG) Ihid., p. 39,

23 {11/ /FOUQ) OLC' avalysis of the torture statute was guided in part by judiciat decisions
ender the Tarture Victims Protection Ack {TVPAY} 28 U.S.C. 1350, which provides & tort rermedy
for victims of Yorture. OLC noted that the courta in this context have looked af the entire course

19
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41. (U//FOUQD) A second unclassified 1 August 2002 OLC
opinion addressed the international law aspects of such
interrogations.?¥ This opinion concluded that interrogation methods
that do not violate 18 U.S.C. 2340 would not violate the Torture
Convention and would not come within the jurisdiction of the
International Criminal Court.

of conduct, although a single incident could censtitute torture. OLC also noted that conrts may
be willing to find a wide range of phiysical pain can rise lo the level of "severe pain and
sulfering." Ultirnaely, however, OLC concluded that the cases show that only acts "of an
extreme nature bave been redressed under the TVEA's civil remedy for torhure.” White House
Counsel Memorandum ar 22 - 27

gy FOUQ) OLC Opinion by John C. Yoo, Depuly Assistant Atioxney General, OLC
L Augast 2002,
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briefed appropriate senior national security and legal officials on the
proposed EITs. In the fall of 2002, the Agency briefed the leadership
of the Congressional Intelligence Oversight Committees on the use of
both standard techniques and EITs,
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mterrogators administere
Al-Nashiri

Videotapes of Interrogations

videotape the interrogation sessions.

An OGC attorney reviewe
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Waterboard Technique

interroeators used the waterboard on Khalid Shavkh Muhammad




Cables indicate that Agency




waterboard session of Abu Zubaydah.




waterboard on Abu Zubaydah
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222, The waterboard has been used on three
detainees: Abu Zubaydah, Al-Nashiri, and Khalid Shavkh
Muhammad.

223.

 Interrogators
applied the waterboard to Abu Zubaydah

nwas




alid Shaykh Muhamimad receive
applications of the waterboard




Policy Considerations

227. (U//FOUQ) Throughout ifs history, the United States has
been an international proponent of human rights and has voiced
opposition to torture and mistreatment of prisoners by foreign
couniries. This position is based upon fundamental principles that are
deeply embedded in the American iegal structure and jurisprudence.
The Fifth and Pourteenth Amendments to the 1.8, Constitution, for
example, require due process of law, while the Eighth Amendment
bars "cruel and unusual punishments."

228. (U//FOUQ) The President advised the Senate when
submitting the Torture Convention for ratification that the United
States would construe the requirement of Article 16 of the Convention.
to "undertake to prevent in any territory under its jurisdiction other
acts of cruel, inhuman, or degrading treatment or punishirent which
do not amount to toriure” as "roughly equivalent to” and "coextensive
with the Constitutional guarantees against cruel, tnusual, and
inhumane treatment."8! To this end, the United States submitted a
reservation to the Torture Convention sfating that the United States
considers itself bound by Article 16 "only insofar as the term ‘cruel,
inhuman or degrading treatment or punishment’ means the cruel,
unusual, and inhumane treatment or punishment prohibited by the
5th, 8th and/or 14th Amendments to the Constitution of the United
States." Although the Torture Convention expressly pravides that no
exceptional circumstances whatsoever, including war or any other
public emergency, and no order from a supetior officer, justifies
torture, no similar provision was included regarding acts of "cruel,
inhuman or degrading treatment or punishment.”

81 {U//FOUQ) See Message from the President of the United States Transmitting the
(Convention Againgt Torture aned Other Cruel, Inhuman or Degrading Treatment or Punishment,
Sen. Treaty Uoc. 100-20, 100 Cong., 2d Sess,, at 15, May 23, 1988; Benate Committee on Foreign
Relations, Executive Report 101-30, August 30, 1890, at 25, 29, quoting semmary and analysis
sttbmitted by President Ronald Reagan, as revised by President George HLW. Bush.
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229. (U//FOUQO) Annual US. Staie Department Country
Reports on Human Rights Practices have repeatedly condemned
harsh interrogation fechniques utilized by foreign governments. For
example, the 2002 Report, issued in'March 2003, statec:

[The United States] have been given greatér opportunity to make
good on our commitment to uphold standarda of huunan dignity
and liberty .. .. [Njo couniry is exempt from scrutiny, and all
countries benefit from constant striving to i&emify their
weaknesses and improve their performance ... [Tlhe Reports
serve as a gauge for our international human nghts efforts,

pointing to areas of progress and drawing our attention to new and
continuing challenges.

In & world marching toward democracy and respect for human
rights, the Unlted States is a leader, a pariner and a contributor,
We have taken this responsibility with a deep and abiding belief
that human righis are universal. They are not grounded
exclusively in American or western values. But their protemon
worldwide sexves a core U.S. national interest.

The State Department Repert identified objectionable practicesin a
variety of countries including, for example, patterns of abuse of
prisoners in Saudi Arabia by such means as “suspension from bars by
handcuffs, and threats against family members, . . . [being] forced
constantly to lie on hard floors [and] deprived of sleep ...." Other

reports have criticized hooding and stripping prisoners naked.

230, {U//FOUO) In June 2003, President Bush issued a
statement in observance of "United Nations International Day in
Support of Victims of Torture." The statement said in part:

The United States dectares its sirong solidarity with torture victims
across the world. Torture anywhere is an affront to human dignity
everywhere, We are committed to building a world where human
rights are respected and protected by the rule of law.




+opsecrer NN

Freedom from torture is an inalienable luman eight .. .. Yet
torture continues to be practiced around the world by rogue
regimes whose cruel methods match their determination to crush
the human spirit. . ..

Netarious hurnan rights abusers . . . have sought to shield their
abuses from the eyes of the world by staging elaborate deceptions
and denying access to international human rights moniters.. . ..

The United States is cornmitted to the worldwide elimination of
torture and we are leading this fight by example. 1 call on alt
governments fo join with the United States and the community of
law-abiding nations In prohibiting, investigating, and prosecuting
all acts of torture and in undertaking to prevent other cruel and
unusual punishment. . ..
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PROCEDURES AND RESOURCES

1. MA team, led by the Deputy Inspector
General, and comprising the Assistant Inspector General for
Investigations, the Counsel to the Inspector General, a senidor

Investigations Staff Manager, thiee Investigators, two Inspectors, an

Auditor, a Research Assistant, and a Secretary parficipated in this
-Review.

2 _ OIG tasked relevant components for all
information regarding the treatment and interrogation of all
individuals detained by or onbehalf of CIA after 9/11. Agency
components provided OIG with over 38,000 pages of documents.
OIG conducted aver 100 interviews with individuals who posgsessed
potentially relevant information. We interviewed serdor Agency
management officials, including the DCI, the Deputy Director of
Central Intelligence, the Executive Director, the General Counsel, and

the Deputy Director for Operations. As new information develspeé
OIG re-interviewed several individuals.
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1. Prermissible Tnkerrogation Techniques

Uniless otherwise approved by Headguartsrs, CIR
ot1caxs R - -
only Pernissible InLerrogation lTechnigues. ermigsible |
Interrogation Technliques consist of both (a) Standard |
Techniques and (b} Enhanced Technigues. |
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